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D’Anglade’s Case, illustrating the uncertainty of Circumstantial 
_ Evidence. 


[Abridged from the Causes Célébres by John Kebler.] 


Tue Count of Montgomery rented part of a hotel in Paris. The 
ground and first floor were occupied by him; the second and third by 
the Sieur D’Anglade. The count had an establishment suitable to 
his rank; he kept an almoner and several male and female servants, 
and had horses and equipage in proportion. D’Anglade, though of 
an inferior rank, possessed the means of living with elegance. Proba- 
bly he increased his income by play; but on the strictest inquiry, no 
dishonorable actions could be imputed to him. These two noble 
families lived on a footing of neighborly civility; and without being 
very intimate, were always on friendly terms. Some time in Septem- 
ber, 1687, the count and countess proposed to pass a few days at one 
of their country seats; and D’Anglade and his lady, upon invitation, 
agreed to join their party; but the evening before the departure, they 
for some reason or other begged leave to decline the honor, and the 
count and countess set off alone, leaving in their lodgings some female 
servants and a boy. They took with them their priest, their almo- 
ner, Francis Gagnard, and all their other servants. 

A strong presentiment of some impending evil determined the 
count to return to Paris a day sooner than he had intended; and on 
reaching his hotel he noticed, that the door of a room on the ground 
floor, where the men servants slept, was ajar, though the almoner, 
who had always kept the key, had double locked it, when he went 
away. D’Anglade, who was out at the time, returned to his lodgings 
a few hours after, and was observed to manifest great surprise at the 
arrival of the count and countess; however he went to their apart- 
ment to pay his compliments. His wife soon after joined him, and 
they passed some time in conversation. The next morning the Count 
of Montgomery discovered, that his strong box had been opened by a 
false key, and robbed of thirteen small sacks, each containing a thou- 
sand livres in silver, eleven thousand livres in gold, besides double 
pistoles, and a hundred louis d’or of a new coinage, together with a 
pearl necklace worth four thousand livres. 

31 














ee 


penne 


S ipmemeae 


eed 


~ 
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The count instantly preferred his complaint before the lieutenant 
of the police, who, from circumstances, concluded that the robbery 
must have been committed by some one familiar with the premises. 
D’Anglade and his wife earnestly desired to have their apartments 
examined; and from observations he then made, the lieutenant seems 
to have been so far prepossessed with an idea of their guilt, as to pay 
but little attention to the looks and conduct of others. After the 
closest search nothing was found on the floor which D’Anglade had 
rented; but on ascending into the attic story, they discovered in a 
trunk, filled with old rubbish, a rouleau of seventy louis d’or wrapped 
in a printed paper, which last the count immediately recognised as 
his; and it was this circumstance, which confirmed the previous 
suspicion of the officer of justice. 

Though there was no mark by which to identify these louis d’or, 
the count insisted that they were his. He expressed his conviction 
of the guilt of D’Anglade, and said that he would answer for the hon- 
esty of his own people; he even charged him with having stolen a 
valuable piece of plate from the Sieur Grimaudet, who had formerly 
occupied apartments in the same house. 

D’Anglade was terrified at the imputation of so heinous a crime; 
his hand trembled while counting the louis d’or, as ordered by the 
officer; he was sensible of it, and said, “I tremble.” This emotion, 
natural as it was, served but to corroborate the suspicions of the count 
and the lieutenant. They descended thence to the ground floor, 
where the almoner and the valet usually slept together in a small 
room. D’Anglade’s wife reminded the officer of the police, that the 
door of this apartment was found open, and that the valet probably 
knew why, of whom, therefore, inquiry should be made; when, upon 
examination, some of the missing sacks were discovered in a corner of 
the room where the wall formed a slight recess. After this no further 
search was made. The guilt of D’Anglade and his wife was estab- 
lished in the opinion of the lieutenant and the count; and on no 
stronger grounds than the recovery of the seventy louis d’or, the emo- 
tion shown by D’Anglade while he counted them, and the remark 
made by his wife, these unfortunate people were committed to prison. 
Their effects were seized, and themselves thrown into separate dun- 
geons, while the strictest orders were given, that no person whatever 
should be permitted to speak to them. The prosecution now com- 
menced, and the lieutenant of the police was to be the judge. D’An- 
glade appealed; but with no other effect than to add personal ani- 
mosity to the prejudice which this officer already entertained against 
him. Impartiality was out of the question, ‘The almoner, Francis 
Gagnard, who was in reality the guilty person, was among those 
whose evidence was admitted against D’Anglade; and this wretch 
had effrontery enough so to conceal his emotions as to perform a mass, 
which the count had ordered to be said at St. Esprit, for the discovery 
of the culprits. 

But in spite of the eagerness with which the prosecution was pushed 
on, the proofs were still insufficient to convict D’Anglade. The rack 
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was threatened with the view of forcing him to a confession of the 
crime; D’Anglade appealed; but the parliament confirmed the order; 
successively dragged forth to torture, and then plunged again into the 
damp and dark cavern from whence he came, the poor man stead- 
fastly continued to protest his innocence. Disgrace and ruin over- 
whelmed him; his property was sold at an immense sacrifice; his 
character was blasted, his health ruined; without food, medicine, or 
assistance of any kind, the severity of his treatment could only be 
imputed to the malignant spirit of the officer of justice, in whose 
power he was. 

Upon this defective evidence sentence was given to this effect:— 
that D’Anglade should be condemned to the galleys for nine years; 
that his wife should, for the like term, be banished from Paris and its 
jurisdiction; that they should pay three thousand livres to the count 
as damages, and make good the sums which he had lost. 

Severe as this sentence was, and founded on such slight presump- 
tion, it was immediately carried into execution. D’Anglade, already 
sinking under the pressure of his misfortunes, his limbs contracted by 
the dampness of his prison, afier undergoing the most excruciating 
tortures, was sent to the tower of Montgomery there to remain without 
assistance or consolation, till the convicts condemned to the galleys 
could be collected. He was then chained with them. All this he 
could bear; for he was supported by the consciousness of his own in- 
nocence; but when he reflected on the situation of his wife and child, 
his fortitude forsook him. <A fever began to prey upon his broken 
constitution; its progress grew more rapid, and he felt his death inev- 
itable. Before his transportation he besought leave to see his wife, 
and to give his last blessing to his child—but it was denied him! He 
submitted and prepared to go; but being too weak to stand, he was 
put into a wagon, and thus carried to Marseilles with the other crimi- 
nals. 

Sufferings no less painful overtook the wife. The confinement in 
the dungeon, and the terror attendant upon it, reduced her to the 
lowest stage of misery; long fainting fits seized upon her; and as every 
moment might be her last, she implored the jailor to allow her a con- 
fessor. After much delay he sent her one; and by his kind interposi- 
tion the distressed woman received succor and assistance; but while 
she was slowly gathering strength, her little girl grew ill. The noi- 
some damps, the want of proper food and fresh air, overcame the 
tender frame of the poor child; and then it was, that the distraction 
and despair of the mother was at its height. At length, however, as 
a mark of especial favor, they were removed from their close and 
dark cavern to a somewhat less noxious dungeon, where they remained 
for four or five months. 

D’Anglade, not being in a condition to be chained to the oar, was 
sent to the hospital of the convicts; his disease kept preying upon the 
poor remains of a ruined constitution. Four months thus elapsed, and 
after making a solemn declaration, that he was innocent of the crime 
laid to his charge, he received the eucharist and expired—a martyr 
to unjust suspicion, and hasty, if not malicious, judgment. 
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He had been dead only a few days, when several persons who had 
known him, received anonymous letters stating, that the writer was on 
the point of hiding himself in a convent for the rest of his life; but 
before he did so, his conscience obliged him to inform whom it might 
concern, that D’Anglade was innocent of the robbery committed in 
the apartments of the count; that the perpetrators were one Vincent 
Belestre, the son of a farmer at Mans, and a priest named Gagnard, 
also a native of Mans, who had been the count’s almoner. The let- 
ters added, that a woman of the name of De la Comble could throw 
light upon the whole affair. 

The count, to whom one of these letters was sent, had not the 
generosity to show it, and an effort was made to pass over all these 
communications in silence; but the Sieur Loysillon determined to in- 
vestigate the matter. It was found upon enquiry, that Belestre was 
a consummate villain, who from his early years had been a wandering 
vagabond, practicing every species of roguery; that he had always 
kept up an intimate acquaintance with Gagnard, and that from the 
lowest indigence he had all at once appeared in affluence; that he 
had shown large sums of money, and even purchased him an estate 
near Mans. Gagnard likewise had always been poor, and was known 
to have subsisted on charity, or by saying masses at St. Esprit; yet, 
immediately after quitting the count’s service, he threw off his beg- 
garly habiliments, and arrayed himself in costly clerical robes.— 
These facts alone, had they been discovered in time, were sufficient 
to clear up the whole affair, and might have saved the life and re- 
deemed the honor of the unfortunate D’Anglade. Late as it was, 
justice was ready to overtake them; the hand of Providence itself 
seemed to assist. Gagnard and Belestre fell into the hands of justice, 
and when examined relative to the robbery of the count betrayed 
themselves by inconsistent answers. Their accomplices were appre- 
hended, and the affair was so completely stripped of all mystery, that 
it appeared surprising, how the criminals could ever have been mista- 
ken. It was shown in evidence, that Belestre had obtained from 
Gagnard the impressions of the count’s keys; and some time after 
D’Anylade had been languishing in a dungeon, Gagnard and Belestre 
being privately in a room, drinking and carousing, one of them was 
overheard saying to the other, “ Come, my friend, let us drink and 
enjoy ourselves, while this fine fellow, this Marquis D’Anglade, is at 
the galleys;” to which Gagnard replied, sighing, * Poor man! I cannot 
help being sorry for him; he was a good man, and always kind and 
obliging to me.” Belestre then exclaimed with a laugh, “Sorry! 
what sorry for a man who has secured us from suspicion, and made 
our fortunes.” Further conversation of like import was overheard.— 
De la Comble also deposed, that Belestre had shown her great sums 
of money, and a beautiful pearl necklace. These circumstances put 
the criminality of these two men beyond all doubt; and previous to 
his execution, Gagnard, upon the rack, confessed that he had commit- 
ted the robbery; he also declared, that if the lieutenant of the police 
had pressed him with questions on the day that D’Anglade and his 
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= were taken up, he should have confessed the crime in his con- 
usion. 

The daughter of D’Anglade now instituted a suit against the count 
for the unjust accusation he had made; and after a long process the 
Court decided, that he should restore to the widow and daughter of 
D’Anglade the sum which the sale of his effects had produced; that 
he should pay them a further sum as damages; that their condemna- 
tion be erased, and their honors restored; which, though it was all the 
reparation that could now be made, could not bind up the incurable 
wounds they had suffered in this unjust and cruel prosecution. 





Opinion of Judge Wells, of Missouri,-that Robbery in the Indian 
Country can only be Punished as Larceny. 


[The following letter will explain the reason of publishing this Opinion.] 
St. Louis, Mo., November 10, 1843. 
To THe Eprror or THE Western Law Journat: 


Sir,—I make free to send you an opinion recently delivered by 
Judge Wetts, (District Judge) at a special term of the United States 
Circuit Court, for the Missouri District, held at Jefferson City, for 
the trial of certain Criminal charges. 

The questions involved, touching as they do, the jurisdiction of the 
Federal Court, and the interpretation of several acts of Congress, are, 
it seems to me, very important in point of principle: And the prac- 
tical bearing of the subject upon the interests and feelings of the 
frontier states, especially Missouri and Arkansas, gives to it, in our 
estimation, a consequence which may not be perceived by the people 
of the interior, nor appreciated by the profession generally. 

This opinion of Judge Wells will excite the greater interest, and 
be subjected to a more critical examination by the profession, because 
it conflicts directly with an opinion delivered by Mr. Justice Catron, 
of the United States Supreme Court, on the same subject. It seems 
that one Chavis was robbed, and subsequently murdered, in the 
Indian country west of Missouri. Several persons were arrested and 
charged with the commission of those crimes: And, among them, one 
McCormack, charged with the robbery only, made application to 
Judge Catron, at St. Louis, in the month of June last, to be let to 
bail. But the judge refused to bail him, on the ground that the of- 
fence was a capital felony, not bailable by law. I would endeavor 
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to procure and send to you a copy of Judge Catron’s opinion, but that 
I suppose it unnecessary to the right understanding of the point, as 
the substantial part of it is copied into Judge Wells’ opinion. 

Judge Catron being absent, Judge Wells sat alone in the special 
term of the Circuit Court, held at Jefferson City, in September last; 
and his opinion was elicited by a direct call of the Grand Jury, for 
instruction on that point. He answered, that robbery in the Indian 
country could only be indicted and punished as larceny: and accord- 
ingly a number of indictments were found. One of the accused (Dr. 
DePrefontaine) was tried, convicted, and sentenced to two years im- 
prisonment and one thousand dollars fine. The others remain to be 
tried at the regular term, in April next, when both the judges are 
expected to be present; and then, not only the question on which the 
judges differ, but other interesting questions, touching their jurisdic- 
tion, will probably be elaborately considered and determined by the 
full Court. 

The copy I send may be relied on as authentic. The opinion was 
prepared by the judge himself; and, by his permission, printed in the 
Jefferson Inquirer, a newspaper whose very limited circulation can 
give it very little publicity, even in this State. The copy sent, and 
this note, are, of course, subject to your discretion—to be used for the 
purposes of the Journal, or omitted entirely, as you think fit. 


Very respectfully, 
EDW. BATES. 


OPINION. 


The Grand Jury appeared in Court and requested the answer of 
the Court to the following question: “Is robbery, when committed in 
the Indian country, indictable as such, and punishable with death?” 
The Court (Judge Wells presiding) informed the Jury that a robbery 
in’ the Indian country could only be indicted and punished as a 


larceny. 


The following is the substance of the opinion: 


Is robbery, committed in the Indian country attached to the Dis- 
trict of Missouri, a crime, indictable as such, and punishable with 
death? 

The 25th section of the act of 1834, “ to regulate trade and inter- 
course with the Indian tribes, and to preserve peace on the frontiers” 

rovides “ that so much of the laws of the United States:as provides 
or the punishment of crimes committed within any place within the 
sole and exclusive jurisdiction of the United States, shall be in force in 
the Indian country.” 

If a robbery, committed in “a place within the sole and exclusive 
jurisdiction of the United States,” be puriishable with death, then if 
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committed in the Indian country it is also to be punished with death; 
and not otherwise. 

The 16th clause of the 8th section of the Ist article of the Consti- 
tution provides that Congress shall have power “to exercise exclusive 
legislation in all cases whatsoever, over such district (not exceeding 
ten miles square) as may, by cession of the particular States, and the 
acceptance by Congress, become the seat of Government of the Uni- 
ted States, and to exercise the like authority over all places purchased 
by the consent of the legislature of the State in which the same shall 
be, for the erection of forts, magazines, arsenals, dockyards and other 
needful buildings.” Here is a grant of “exclusive legislation, which 
is jurisdiction,” and here we are to look for the grant of sole and 
exclusive jurisdiction, as to places, to the United States. United States 
v. Bevans (3 Whea. 386.) 

The 3d section of the act of 1790, “ for the punishment of certain 
crimes against the United States,” provides “ that if any person or 
persons, shall, within any fort, arsenal, dockyard, magazine, or in any 
other place or district of country under the sole and exclusive juris- 
diction of the United States, commit the crime of wilful murder, such 
person or persons, on being thereof convicted, shall suffer death.”— 
Other sections provide for other offences committed in the same places, 
but no where provide for the crime of robbery committed in those 
places—that is, “ forts, arsenals, dockyards, magazines, or in any other 
place or district of country within the sole and exclusive jurisdiction 
of the United States.” 

Here is the exercise by Congress of the grant of exclusive jurisdic- 
tion, “as to places,” given by the clause of the Constitution above 
cited—and “ any other place or district of country refers to Territo- 
rial objects of similar character to those enumerated.” United States 
v. Bevans, supra. 

The Constitution (art. 1, sec. 8) gives Congress the power “to 
define and punish piracies and felonies committed on the high seas, 
and other offences against the laws of nations.” Here there is no 
grant of sole and exclusive jurisdiction as to place; for every body 
knows, that the high seas are common to all nations, and that every 
nation punishes crimes committed thereon. 1 Kent’s Com. 186-7. 

“The Judicial power shall extend to all cases of admiralty and 
maritime jurisdiction.” Constitution, art. 3, sec. 2. Here is no 
grant of sole and exclusive jurisdiction as to place, although there 
may’ be as to certain crimes. U. S. v. Bevans, supra, in point. 
Judge Marshall, in delivering the opinion of the Court in that case, 
says: “Can the cession of admiralty and maritime jurisdiction be 
construed into a cession of the waters on which those cases may 
arise? This is a question on which the Court is incapable of feeting 
a doubt. The article which describes. the judicial power of the 
United States, is not intended for the cession of territory or of gen- 
eral jurisdiction—it is obviously designed for other purposes. It is 
in the 8th sec. of the 2d art. [lst art.] we are to look for cessions of 
territory and of exclusive jurisdiction, over this district and over 
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all places purchased by the consent of the legislature of the State 
in which the same shall be, for the erection of forts, magazines, ar- 
senals, dockyards, and other needful buildings.” 

In extending the judicial power to all cases of admiralty and mar- 
itime jurisdiction, the 8th section of the act of 1790, provides “that 
if any person or persons shall commit upon the high seas, or upon 
any river, haven, basin, or bay, out of the jurisdiction of any partic- 
ular State, murder or robbery, or any other offence which, if com- 
mitted within the body of a county, would, by the laws of the United 
States, be punishable with death; or if any captain or mariner of 
any ship or vessel, shall piratically or feloniously run away with such 
ship or vessel, or any goods or merchandise to the value of te (the 
section enumerates other piracies,) every such offender shall be deem- 
ed taken and adjudged to be a pirate and felon, and being thereof 
convicted shall suffer death. And the trial of crimes committed on 
the high seas or in any place out of the jurisdiction of any particular 
State, shall be in the district where the offender is apprehended, or 
into which he may be first brought.” 

This is the section which it is alleged is in force in the Indian 
country, and by the provisions of which it is said robbery there com- 
mitted is punishable with death. 

If the places mentioned in this section be within the sole and exclu 
sive jurisdiction of the United States, then it is in force in the Indian 
country. But it is the place and not the crime which is required to 
be within the sole and exclusive jurisdiction of the United States. 

If this 8th section be but the exercise by Congress of the power of 


_extending the judicial power to all cases of admiralty and maritime 
jurisdiction, the matter, I conceive, is decided by the case above 


alluded to, of the U. S. v. Bevans. For if, as shown, that grant of 
power was not intended to give exclusive jurisdiction as to places, 
then Congress could not extend it to that length. And if it be not 
founded on that grant of power, I confess I am wholly at a loss to 
know on what clause or provision of the Constitution it is based. 
For, as already shown, if founded on the power “to define and pun- 
ish piracies and felonies on the high seas and other offences against 
the laws of nations,” it would be absurd to claim the sole and exclu- 
sive jurisdiction as to the place there mentioned—that is, the high 
seas. 

But I think it can be shown that the 8th section of the act of 1790, 
was not intended by Congress to apply to any crimes but piracies— 
that none of the places mentioned in that section are within the sole 
and exclusive jurisdiction of the United States, or so declared to be— 
and that the 25th section of the act of 1834, meant, by “any place 
within the sole and exclusive jurisdiction of the United States, and 
the laws for the punishment of offences committed therein,” the forts, 


arsenals, magazines, dockyards, and other needful buildings—and the 
provisions of the act of 1790, applicable thereto. 

The crime of robbery, as already mentioned, is not included in 
any of the provisions for the punishment of crimes committed in “any 
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fort, arsenal, magazine, dockyard, or other place within the sole and 
exclusive jurisdiction of the United States.” Larceny is included; 
and I presume every robbery includes a larceny. But larceny is not 
punishable, by these provisions, with death. 

In no part of the act of 1790, are “the high seas or rivers, havens, 
basins or bays out of the jurisdiction of any particular State,” spoken 
of, considered or treated as places within the sole and exclusive juris 
diction of the United States. Whereas the forts, arsenals; magazines 
and dockyards—places on land, are always enumerated and spoken 
of as the places within the sole and exclusive jurisdiction of the United 
States. 

Nor are the rivers, havens, basins, or bays out of the jurisdiction 
of any particular State, ever spoken of as including the internal 
water courses of our terrilories, or of any country—but always as 
the seas or the high seas—which would wholly exclude the idea of 
their being internal waters. ; ' 

Thus the 6th section provides for the punishment of misprision of 
felony “upon the high seas, or within any fort, arsenal, dockyard, 
magazine, or other place or district of country under the sole and 
exclusive jurisdiction of the United States.” The 7th section pro- 
vides for the punishment of manslaughter, when committed in any 
“fort, arsenal, dockyard, or other place or district of country under 
the sole and exclusive jurisdiction of the United States.” 

The 8th section provides for the punishment of piracy; which in- 
cludes murder, robbery, &c., “upon the high seas or in any river, 
haven, basin or bay, out of the jurisdiction of any particular State.” 

The 9th section provides for the punishment of any piracy or rob- 
bery aforesaid, or any act of hostility against the United States, or 
any citizen thereof, by a citizen of the United States, under color of 
a commission from a foreign State, &c., “upon the high seas.” 

The 10th section provides for the punishment of accessories “upon 
the land or the seas.” 

The 11th section provides for the punishment of accessories after 
the fact, “upon the land or at sea.” 

The 12th section provides for the ptinishment of manslaughter 
“upon the high seas.” 

The 13th section provides for the punithment of maiming, “within 
any of the places upon land under the sole and exclusive jurisdiction 
of the United States, or upon the high seas.” 

The 15th section provides for the punishment of larceny and other 
offences “within any of the places under the sole and exclusive juris- 
diction of the United States, or upon the high seas.” 

It will thus be seen, that “the rivers, harbors, basins, and bays, out 
of the jurisdiction of any particular State,’ “the high seas,” “the 
seas,” “at sea,” &c., in all this statute, seem to mean the same thing. 
And this is the English statute law, and common law. For rivers, 
harbors, basins, bays, &c., out of the limits of any particular country, 
are generally denominated high seas or sea, (2 Chitty’s Crim. Law, 
part 2d, pages 1127, 891; 2 Hale, 12-16,) and are within the admi- 
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ralty jurisdiction. Not but that there is a distinction, correctly speak- 
ing, between “high seas” and “seas;” but the distinction is nice and 
not frequently attended to. 

The Supreme Court has decided, however, that manslaughter com- 
mitted in a foreign river above the forts, cannot be punished under 
the 12th section. 

Indeed to me it is manifest that Congress so understood it, because 
if the terms “seas,” “high seas,” and “at sea,” do not embrace the 
“rivers, harbors, basins and bays without the jurisdiction of any par- 
ticular State,” then there is no punishment for many offences com- 
mitted in those rivers, basins, harbors, and bays out of the jurisdic- 
tion of any particular State, which are yet punishable when commit- 
ted at sea or on land. Thus it is with maiming, section 13, which is 
punishable if committed “within any of the places upon land within 
the sole and exclusive jurisdiction of the United States, or upon the 
high seas.” So also, of the offences committed in sections 10 and 11. 
The declaring an offence to be piracy, which is done in the 8th sec- 
tion, or robbery, would, of itself, show that it must be committed on 
the seas. “The word itself is derived from a Greek word, which sig- 
nifies to pass over the sea, and refers rather to a place, than a species 
of crime.” (Chitty’s Crim. Law, vol. 2, part 2, page 1127; 3 Just. 
1i3.) And the crime, both by the laws of England and America, 
and by the law of nations, is defined to be “robbery or forcible Jep- 
redation on the sea, animo furandi.” (4 BI’k 71.) United States v. 
Smith, (5 Whea. 153; 5 Whea. 184; 1 Kent’s Com. 183.) 

In England the mouths of great rivers, without the limits of any 
county, where the sea ebbs and flows, are considered as part of the 
sea, and within the admiralty jurisdiction. (2d Hale, above cited.) 

I think it is manifest, from what has been said, that the 8th section 
of the act of 1790, and which declares robbery, when committed on 
the high seas or in any river, haven, basin, or bay, without the limits 
of any particular State, to be piracy, applies only to the various parts 
of the sea, and not to any internal rivers or waters, whether in our 
own Territories, the States, or foreign States. 

It may be said that the words of the act, “any river, haven, basin, 
or bay, without the limits of any particular State,” would apply to a 
river, &c., within the interior of our Territories—so they would. 
And would also apply to any river, &c., in the interior of any foreign 
kingdom—yet no person has ever contended that it was to be so con- 
strued. 

This is further illustrated by the provisions of the act of 15th May, 
1820, the 3d section of which provides, that if any person upon the 
high seas or upon any open roadstead, or in any haven, basin or bay, 
or in any river where the sea ebbs and flows, commit the crime of rob- 
bery in and upon any vessel, &c., he shall be adjudged a pirate. 
This shows the sense of the Legislature, as to the parts of a river in 
which piracy can be committed; that is to say, where the sea ebbs and 
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The Courts of the United States have never claimed for the United 
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States any sole and exclusive jurisdiction as to the place, under the 
8th section of the act of 1790: or under that clause of the Constitu- 
tion which declares that the judicial power shall extend to all cases 
of admiralty and maritime jurisdiction, but on the contrary, have ex- 
pressly disclaimed it. United States v. Bevans, (3 Whea. 386.) 

I need not cite authorities to show, that the seas are not within the 
sole and exclusive jurisdiction of the United States. The observa- 
tions above made are intended to show, that all the places named in 
the 8th section are parts of the sea—and consequently, as it regarded 
crimes committed thereon, the United States have no sole and exclusive 
jurisdiction. If the 8th section does not apply to places within the 
sole and exclusive jurisdiction of the United States, then its provis- 
ions do not apply to crimes committed in the Indian country, as pro- 
vided by the 25th section of the act of 1834, above cited. 

To me it is manifest, that Congress intended to make no distinc- 
tions in the punishment of offences committed’ on /a@@—and when 
it provided for the punishment of offences committed in the Indian 
country, it had this object in view. Hence it provided, in the 25th 
section of the act of 1834 (above cited,) that so much of the laws of 
the United States, as provides for the punishment of crimes committed 
within any place within the sole and exclusive jurisdiction of the United 
States, shall be in force in the Indian country. The places within 
the sole and exclusive jurisdiction of the United States are the forts, 
arsenals, dockyards, &c., so often mentioned in the act of 1790, as 
being places within the sole and exclusive jurisdiction of the United 
States. In regard to offences committed on the seas, it was thought 
proper to make special provisions—and as piracy, which is robbery 
on the seas, is an offence against all nations, and is perhaps by all 
punished with death, on account of its enormity and the difficulty of 
suppressing it, it was thought proper to punish it by our code with 
death. (1 Kent’s Com. 183.) , 

The act of 1817, “to provide for the punishment of crimes and 
offences committed within the Indian boundaries,” contained a pro- 
vision substantially like that in the 25th section of the act of 1834. 
After the passage of this act, in 1818, the Supreme Court decided, 
that robbery committed on /and was not punished with death—other- 
wise, if committed on sea, (United States v. Palmer, 3 Whea. 627.) 
Indeed, this was admitted by the United States’ counsel. 

I have examined this case more at length than it might seem to re- 
quire, because my brother judge decided at St. Louis, on application 
to be admitted to bail, that robbery committed in the Indian country 
was punishable with death. For the opinions of Judge Catron I 
have great respect: but the reasoning in his written opinion in this 
case does not satisfy me; and no authorities are cited. I will here 
copy that part of Judge Catron’s opinion applicable to this point, in 
which I consider the error, if any, to consist: 

“The 8th section of the act of 1790 provides, that if any person 
or persons shall commit upon the high seas or in any river, haven, 
basin or bay, out of the jurisdiction of any particular State, murder 
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or robbery, such offender shall be deemed a felon, and suffer death, 

“The crime is to be committed: Ist, on the water, and, 2d, out of 
the jurisdiction of any particular State. 

“Suppose the crime of murder or robbery had been committed in 
a bay or in a river of Florida, within the country belonging to the 
Creek Indians, after Florida had been acquired by the United States 
from Spain, then the murderer or robber would have been punishable 
with death, because the place, where the crime was committed, was 
not within the jurisdiction of any particular State, and because it 
had been committed in a bay or on a river, 

“The act of 1817, ch. 265 (3 Story’s Laws, 1644) provides, that if 
any Indian or other person shall, within the United States, and within 
any town, district or territory, belonging to any nation of Indians, 
commit any crime, which, if committed in any place or district of 
country under the sole and exclusive jurisdiction of the United States, 
would by the laws of the United States be punished with death, the 
offender, en conviction, shall, in like manner, be punished with death. 

“In the case supposed (of the commission of murder or robbery on 
the water jn the Indian country) it would clearly be a capital felony 
committed in “a place and district of country” under the sole and ex- 
clusive jurisdiction of the United States, and be punishable by the 
8th section of the act of 1790. 

“The act of 1817 is as broad as it well can be, when it extends 
the same punishment to the /and. It declares, if the crimes shall be 
punishable with death “in any place or in any district of country,” &c., 
so the offender shall be punished in like manner, if he commit the 
same crime on the land and in the Indian country,” 

The judge then proceeds to say, that the offence, with which the 
prisoner was charged (robbery,) was committed in the Indian country 
attached to the State of Missouri—that he confessed the robbery, and 
that the crime was therefore not bailable. 

I will here remark, that the 8th section of the act of 1790, recited 
by the judge, declares, that the person who shall commit the offences 
therein named, among others, robbery, “shall be deemed, taken and 
adjudged to be a pirate and a felon—and not merely a felon, as set 
forth by the judge, And that it also enumerates other offences be- 
sides murder and robbery—such as piratically and feloniously run- 
ning away with a vessel or any goods or merchandise to the value of 
$50. _ that the act of 1817 is repealed, and that of 1834 sub- 
stitated. 

The judge says: “In the case supposed (of the commission of mur- 
der or robbery on the water in the Indian country,) it would clearly 
be a capital felony committed in a place and district of country un- 
der the sole and exclusive jurisdiction of the United States, and be 
punishable by the 8th section of the act of 1790.” 

Now, if the judge means, that “any river, harbor, basin or bay” 
jn the interior of Florida, and to which the admiralty jurisdiction does 
not extend, is a place enumerated in the 8th section, and in which 
piracy may be committed (for all the offences in that section specified 
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are declared to be piracies,) then I am constrained to dissent. But, 
if on the contrary, he means, that the mouths of the great rivers, 
where the tide ebbs and flows—and the harbors, basins and bays, 
within the admiralty jurisdiction, are the places in the 8th section 
mentioned, and where piracy may be committed, then I am con- 
strained to deny, that they are “places under the sole and exclusive 
jurisdiction of the United States,” as to crimes. The reasons and 
authorities I have already given. 

In the Territories of Florida and Louisiana, and perhaps others, 
certain laws, including the act of 1790, were declared to be in force. 
They are of course yet in force in Florida, and what remains of 
Louisiana as purchased of France; and I presume in the other Ter- 
ritories. Has any one ever heard of a prosecution for piracy com- 
mitted on the interior waters of these Territories—or of any person 
being hung for robbery or running away with goods to the amount of 
$50? Certainly, nothing of the kind ever took place in the Terri- 
tory of Missouri, where the law was in full force, nor have I ever 
heard of it taking place any where. 

If, as declared by Lord Coke, the word piracy “refers rather to a 

lace than a species of crime,”—and if, as I have already shown, the 
definition of the crime both by the laws of England and America, 
and the law of nations, is “robbery” or forcible depredation, animo 
furandi, on the seas, we would look somewhat singular to be punishing 
persons as pirates for offences committed in our Territories two or 
three thousand miles from any sea: for all the offences in the 8th 
section, and many other offences, are declared to be piracies, when 
committed on “any river, harbor, basin or bay out of the jurisdiction 
of any particular State.” 

The offence of larceny (which is included in a robbery) could 
clearly be punished by the provisions of the 16th section, if commit- 
ted in any fort, arsenal, dockyard or magazine under the sole and 
exclusive jurisdiction of the United States,—and of course could be 
punished by the act of 1834, if committed in the Indian country: 
and according to my brother judge, may also be punished under the 
8th section—So we have two laws for the punishment of the same 
offence, and under each a different punishment. 

The crime of murder is declared to be punishable when committed 
in a place within the sole jurisdiction of the United States, and is 
again declared to be punishable when committed on “ any river, har- 
bor, basin, or bay out of the jurisdiction of any particular State.”— 
Now, if rivers, harbors, basins, and bays, beyond the jurisdiction of 
any particular State, are places within the sole and exclusive juris- 
diction of the United States, this double enumeration of the places 
was both idle and mischievous. 

Let it be remembered, that the act of 1790 was enacted not for the 
territories or the Indian country, but was subsequently introduced 
therein as far as was applicable. Now, it may well be questioned 
whether the crime of robbery on the seas, or piracy, can be commit- 
ted in the Indian country?—The place enters essentially into the of- 








hi fence, and an aggravated punishment is annexed to it on that account 
H —it may be likened to robbery on or near the highway, by certain 
Hl English statutes, to which an aggravated punishment is annexed. 
i The offence could be committed only on or near a highway. (1 
Hale’s P. C. 535.) If we had such an act, and it was declared to be 
| in force in the Territories or Indian country, yet if there were no 
. highways there, the offence could not be committed there. Here we 
have a statute (1790) which provides for the punishment of a great 
i number of different crimes—and is, if you please, declared to be in 
1 | force in the Indian country. Among them is robbery on the seas, or 
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in rivers, harbors, basins, or bays out of the jurisdiction of any par- 
ticular State—in other words, piracy. If there are no such places in 
the Indian country, then the offence could not be committed there— 
| or if robbery is there committed on land, it would not be the offence 
| declared in the statute. 
We have acode of criminal law for the land—that is, for forts, 
; magazines, dockyards, arsenals, &c. which are under the sole and ex- 
+) clusive jurisdiction of the United States. That these are applicable 
| to the Indian country, no one questions. We have also a code of 
| criminal law for the seas. Now according to the ingenious reasoning 
of my brother judge, we are to have a part of those intended for the 
ean seas, transplanted to the Indian country, which gives them two sets of 
Wa laws on the same subject: and makes different criminal laws for differ- 
i ent parts of the same country, enacted by the same authority. Thus, 
if robbery be committed in a fort, arsenal, dockyard, or magazine, 
under the sole and exclusive jurisdiction of the United States, it is 
punishable (as a larceny) by fine and imprisonment. But if commit- 
ted in the Indian country, it is to be punished with death. If a per- 
| son in the forts, arsenals, &c. run off with goods to the amount of $50, 
a he is punishable with fine and imprisonment; if he commit the same 
| act in the Indian country, he is punishable with death. But a difhi- 
culty will arise; as both codes are in force in the Indian country, by 
which shall we be governed?—And crimes committed at sea have 
great and aggravated punishments denounced against them, because 
committed at sea, (and this is especially the case in regard to robbery 
) on the sea, or piracy,) (1 Kent’s Com. 183) and yet we are to punish 
them in the same manner and to the same extent, when committed on 
| land. These consequences must all follow, if my brother judge be 
correct in his opinion. 
The act of 1790 was very unskilfully written. In some of its pro- 
visions, the words, if literally and strictly taken, go far beyond what 
| could have been the intention of the writer—and the act has in some 
respects copied too closely the act of 39 Geo. III. without adverting 
. 
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to the difference in our Constitutions. In but few of its provisions 
can it be taken literally. Thus, section 8th provides for the punish- 
ment of all murders, and many piracies, committed on the high seas 
—yet the Courts of the United States have refused to take cognizance 


4 of murders committed by foreigners within a foreign vessel, although 
‘i upon the high seas—so also of piracy. So it must also be in regard 
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to piracy and murder committed on any river, &c., for this would lead 
us to the punishment of murders committed on rivers in the heart of 
foreign countries by their own citizens or subjecits—where it would 
be absurd to claim jurisdiction. The act must be construed with an 
eye to the jurisdiction of the United States, and the subject matter— 
and then the 8th section will be construed not to apply to any place, 
where the United States have not jurisdiction, nor to a place, where 
piracy, from its nature, cannot be committed. United States v. Palmer 
(3 Whea. 631—634.) 
I have referred to and examined the Constitution and laws of the 
United States, to show that the places “ under the sole and exclusive 
jurisdiction of the United States,” mentioned in the Constitution, the 
act of 1790, and the acts of 1817 and 1834, were the same, and were 
places purchased by the United States with the consent of the Legis- 
tures of the States, in which they might be, for forts, arsenals, maga- 
zines, dockyards, and other needful buildings; and that the high seas 
and rivers, harbors, basins, and bays, out of the jurisdiction of any 
articular State, were not places within the meaning of those acts, with- 
in the sole and exclusive jurisdiction of the United States. I will 
now venture a step further. Judge Catron in his opinion says:—* In 
the case supposed (of the commission of murder or robbery on the 
water in the Indian country) it would clearly be a capital felony com- 
mitted in a place and district of country under the sole and exclusive 
jurisdiction of the United States, and be punishable by the 8th section 
of the act of 1790.” Now I deny, that the Indian country, even 
technically, either land or water, is under the sole and exclusive juris- 
diction of the United States. The United States have not in any 
instance, within my knowledge, exercised such sole and exclusive juris- 
diction. By the acts of 1817 and 1834, above referred to, nothing of 
the kind is attempted. They both expressly except crimes commit- 
ted by Indian on Indian, and confine their operation to regulating 
trade and intercourse, and preserving peace. A sole and exclusive 
jurisdiction would exclude all Indian laws and regulations, punish 
crimes committed by Indian on Indian, and regulate and govern pro- 
perty and contracts, and the civil and political relations of the inhabit- 
ants, Indian and others, in that country. It would be wholly opposed 
to a self government by any Indian tribe or nation: which self govern- 
ment is expressly recognized and secured by several treaties between 
the United States and Indian tribes, in the Indian country attached 
by the act of 1834 to Arkansas or Missouri district for certain purpo- 
ses. (See the treaty with the Choctaws in 1830, and the treaty with 
the Creeks in 1832—and other Indian treaties.) ‘The United States 
could not therefore assume a sole and exclusive jurisdiction over the 
Indian country without violating their treaties—which treaties are the 
supreme law of the land. I conclude therefore, that the Indian coun- 
try is neither in fact nor in law, under the sole and exclusive jurisdiction 
of the United States. 
Indeed, if Congress considered the Indian country as being under 
the sole and exclusive jurisdiction of the United States, it was wholly 
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unnecessary to extend to that country the laws for the punishment of 
crimes committed in places under the sole and exclusive jurisdiction 
of the United States. 





Ohio Supreme Court in Bank, December Term, 1843s 


Anprew Watton v. Tue Strate or Onno. 
[Reported by W. M. Corry.] 


Heid, that where there is an equal division of opinion, on a writ of error in a capital 
case, as to granting a new trial, the Court must order the prisoner to be executed. 


Anprew Watron was tried at the last sitting of the Supreme Court 
at Cincinnati, before Judges Wood and Reads upon an indictment 
charging him with having murdered John Carrell. 

A bill of exceptions was signed by the Court, the material part of 
which is as follows: 

“ Be it remembered, that on the trial of the above case, it was 
proved, that the prisoner had a verbal dispute with the deceased, and 
that some minutes afterwards the prisoner waylaid the deceased and 
killed him witha knife. That it was left doubtful upon the evidence, 
whether the prisoner was, or was not, in a state of intoxication at the 
time when the said dispute occurred, and thence up to the time when 
the offence was committed. That the Court decided that the fact, 
that an offence had been committed in a fit of intoxication, can make 
no difference in favor of the offender, and that it could make no 
difference in the present case.” 

W. M. Corry, for the prisoner, dnt to Judges Lane and Read, 
sitting in the Supreme Court for Warren county, for a writ Of error. 
The motion was supported by an argument in open Court, and the 
writ was granted returnable to the Court in Bank. 


On the 27th December, 1843, the case was argued, orally; before 
the Court in Bank, by W. M. Corry, for the prisoner. 


The statute of Ohio, (Swan, p. 229, section 1) enacts, “ That if any 
person shall purposely and of deliberate and premeditated malice; or in 
the perpetration or attempt to perpetrate any rape, arson, robbery or 
burglary, or by administering poison, or causing the same to be done, 
kill another; every such person shall be deemed guilty of murder in 
the first degree, and upon conviction thereof shall suffer death. 

“Section 2. That if any person shall purposely and maliciously, but 
without deliberation and premeditation, or gk every such per- 
son shall be deemed guilty of murder in the second degree, and on 
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conviction thereof shall be imprisoned in the penitentiary, and kept 
at hard labor during life. 

By this enactment a distinction is made entirely unknown to the 
common law, which does not recognize different degrees of murder. 
Murder in the second degree, as defined by the statute, is murder at 
common law, there being no malice in manslaughter. ‘The words 
“ purposely and maliciously,” are equivalent to “ malitia precogitata;” 
for the word “ purpose” implies previous reflection, or “ premedita- 
tion. 

But there is a great deal of difference between premeditation and 
deliberation, The word “premeditation” signifies precogitation— 
simply a previous thinking; whereas, “ deliberation” means a circum- 
spect, cool, and sedate previous thinking. At common law, a simple 
precogitation is required to constitute the crime of murder, and that 
will suffice under the second section of this statute. But when the 
precogitation or premeditation is not “ deliberate,” or cool and sedate, 
then, although the offence is murder under the statute of Ohio, still 
it is of the second degree only. 

The legislature of Ohio having a greater abhorrence of capital 
punishment than the founders of the old common law, and out of ten- 
der consideration for the infirmities of human nature, evidently did 
not intend to apply capital punishment in cases of murder, however 
unjustifiably, maliciously, and purposely committed, when the offender 
was not in the full possession of his faculties, and acting deliberately. 
If the state of the mind of the offender, at the time when the offence 
is designed and committed, be such as to exclude the idea of delibe- 
ration, the crime is reduced to the second degree. 

The intention of the legislature was to confine capital punishment 
to the most aggravated cases of murder; as where one with a sedate 
and deliberate design, kills another in cold blood, or where the mur- 
der is committed in the perpetration, or attempt to perpetrate any 
rape, arson, &c. 

It is perfectly clear, that if, upon the trial of an indictment under 
this statute of Ohio, it appears that the prisoner was, from any cause, 
incapable of deliberate premeditation, he cannot be convicted of mur- 
der in the first degree. It does not signify at all whether this incapa- 
city was caused by voluntary excess in devotion, study, drinking, or 
any other indiscretion or impropriety, or was the consequence of some 
circumstance, over which the prisoner had no control. If from any 
cause whatever he was incapable of deliberation, he cannot be con- 
victed of murder in the first degree, as the statute requires deliberation 
to constitute that offence. 

He did not contend, that intoxication would reduce the crime of 
homicide to manslaughter, unless the death should have been produced 
by a stick or other weapon not of a deadly kind, or there are some 
other circumstances, from which it may be inferred, after making 
due allowance for the disturbed state of the prisoner’s mind, that 
he did not design to kill, but only to inflict some bodily harm.— 
The opinion of Holroyd, J., in Grindley’s case, (1 Russell, 8) must 

33 




















258 Walton v. The State of Ohio. 


be taken with this qualification. And see Pennsylvania v. McFall, 
(Addis. 257.) 

Ifa drunken man kill another with a pistol, it will be presumed that 
he intended to fire the pistol, and also to cause death, except in the 
very unusual case where the intoxication is such as to totally deprive 
the party of reason, so that he has no faculty to distinguish the nature 
of actions, to discern the difference between moral good and evil.— 
A drunken man has, in ordinary cases, sense enough to form a pur- 
pose, and therefore may have malice aforethought. But intoxication 
may so confuse and disturb the mind as to prevent deliberation, and it 
is quite clear, that if, from any cause whatever, the prisoner was inca- 
pable of deliberation, within the meaning of the first clause of the 
statute, he cannot be properly convicted upon that clause, for it ex- 
pressly and unqualifiedly, without any exception, requires delibera- 
tion, as well as, and in addition to, purpose, premeditation and malice, 
to constitute the crime of murder in the first degree. 

It may be said that public policy requires that intoxication should 
be disregarded upon a trial for an offence. The most refined people 
of antiquity, whose laws form the basis of the greater part of modern 
jurisprudence, did not entertain any such idea of public policy; the 
rule with them being “ per vinum delapsis capitalis pena remittitur ;” 
(4 Bla. Com. 26) and there is no reason why justice and humanity 
should not be perfectly consistent with true policy. 

He claimed for the jury, in every case, a right to say whether the 
risoner was capable of the deliberation mentioned in the statute.— 
t would not be correct, after telling the jury, that in deciding the 

degree of guilt, they are to ascertain whether the murderous design 
was formed in cold blood, cireumspectly and sedately, to add, “ but, 
gentlemen, there is an exception to this requisition of the statute, if 
the prisoner was incapable of deliberation on account of his having 
made himself drunk.” The statute inculcates no such doctrine; it 
does not say, that if the prisoner’s incapacity to deliberate was the conse- 
aga of his own indiscretion, then deliberation shall be dispensed with. 
o such exception is made by the legislature, and none such can be 
made by the court. The statute, in requiring deliberation to consti- 
tute the crime of murder in the first degree, has utterly swept away 
the Gothic extravagance that a man, absolutely insane when he com- 
mits a crime, is more depraved than the cool, designing villain. An 
approximation is made to the more enlightened rule of the civil law. 

In the present case the Court were equally divided in opinion:— 
Judges Lanz and Reap being in favor of granting a new trial; and 
Judges Woop and Brrcuarp against it. Another division of opinion 
then took place as to the effect of the previous division, and the Court 
resolved Ch. Justice Lane dissenting) that the judgment of the Court 
below was thereby aflirmed, and the prisoner was ordered for execu- 


tion on the 23d of February, 1844. 


Nore sy tue Reporter. The act of March 7th, 1831, (Swan 
731, Sec. 2) enacts, “That in all cases of conviction, when the 
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punishment shall be capital, the judges or Court, allowing such writ 
of error, shall order a suspension of the execution, until such writ of 
error shall be heard and determined; and upon hearing of such writ of 
error, they shall order the prisoner to be discharged, a new trial to 
be had, or appoint a day certain for the execution of the sentence, as the 
nature of the case may require.” 

It is submitted that under this statute the execution must be suspen- 
ded until the writ of error is “ determined,” and that it takes a ma- 
jority of the judges to form a determination within the meaning of the 
statute. Where there is a division in the English Courts of Quarter 
Sessions, upon appeal, in civil cases, under a statute requiring the 
Court of Appeal “ to hear and determine the case,” the order below 
is not affirmed, but the cause is continued. Bodinier v. Warlingen 
(2 Bott. 726.) There can be no doubt that if the Court of Quarter 
Sessions were, upon a division, to affirm a conviction, appealed from in 
a criminal case, the Court of Queen’s Bench would, if the fact ap- 
peared on the face of the proceedings, quash such order of aflirmance 
upon certiorari. 

The question in this case, depends entirely upon a similar statute— 
it is not affected by our practice in civil cases. It is true that on 
general principles, if a motion be made, as for a new trial, and the 
Court be divided thereon, the party takes nothing by his motion, for 
the Court cannot do the act required in consequence of the division. 

The effect of a division of the Court upon a writ of error, in civil 
cases, depends entirely upon the way in which the question is put to 
the Court. Thus in the English House of Lords the question put is 
“Shall the judgment be reversed?” If there be not a majority for the 
reversal, the judgment stands, and executes itself—the House not 
not being required to do any thing. But in the Queen’s Bench, in a 
like case, the cause is continued. (Tidd’s Prac.; 1 Strange, 387.) 

It seems, likewise, that a judge who is of opinion that a conviction 
is illegal, cannot, consistently, concur in appointing a day for the exe- 
cution of the sentence. Under this statute the Court are required, 
after the determination of the writ, to appoint a day certain for the 
execution of the sentence, or to grant a new trial, &c. A new trial 
could not be granted on account of the division, and for the same 
reason no new sentence ought to have been pronounced. 

If argument were wanting on so plain a proposition, nothing enfor- 
ces the necessity of an alteration of the practice in Bank more fully 
than this erroneous decision. ‘The cases decided there, are reserved 
to that Court of last resort, on account of the magnitude of the prin- 
ciples concerned. But the rule is that they shall be discussed on pa- 
per, which is a most disadvantageous mode for many reasons. Asa 
consequence of this rule, the bar, which would otherwise surround the 
greatest tribunal in the land, remains at a distance, and the lawyers 
send up their printed briefs, instead of attending in person. So that 
when the Court are in doubt, they are destitute of the important as- 
sistance which they could obtain from oral discussion, by advocates 
on each side of the doubtful question. In this very case, the Court 
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hesitated until the last day of the session upon the effect of their di- 
vision of opinion. They were also oppressed with a mass of other 
business. And so the wrong order was issued—instead of disposing 
of the case by a continuance, they got rid of it effectually by hanging 
the plaintiff. 

It is submitted, that after solemn argument of the point, and in the 
face of the assembled profession, such an error could not have been 
committed. We hope that next winter the discussions in Bank will 
be generally oral, and argument on brief only the exception. 


Nore. In consequence of this division in the Court, the Governor has commuted 
the sentence to imprisonment in the Penitentiary for life.—Eb. 





Court of Common Pleas, Greene county, Ohio, September Term, 1843. 


Tue Srate or Onto v. ToHomas Towns.ey. 


[Reported by J. C. SaBin.] 


Held, that voting for a Justice of the Peace, out of one’s township, is not punishable 
under the statute of Ohio. 


Ar the above term of said Court an indictment was found against 
Thomas Townsley, for voting for a Justice of the Peace, in a differ- 
ent township from that in which he had his residence, which was 


supposed to be a violation of the law regulating elections in the State 
of Ohio. 


The prosecution was conducted by R. F. Howarp, Prosecuting At- 
torney, and the defence by A. Haruan and I. G. Gest. 


In the defence it was contended by counsel, Ist. That Townsley 
was ignorant of the law, and therefore should be acquitted, because 
ignorance of the commission of an act which is only malum prohibitum, 
is an excuse for such act: and the rule of law, which i to the 
commission of acts mala in se, in which ignorance is no excuse, does 
not apply to an act like the present. 2d. That a Justice of the Peace 
is not named in the statute, as either a township or county officer; 
hence it was no violation of the law for Townsley to vote out of his 
own proper township for a Justice of the Peace. 


Vance, J., in his charge to the jury, sustained both these points, 
and Townsley was acquitted. 
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Louisville Chancery Court, before Grorce M. Bres, Chancellor, 
December Term, 1835. 


Tue Generat Insurance Company or Maryann v. Toomas W. 
BELT AND OTHERS. 


[Published by consent of Chancellor Biss.] 


A contract made in Maryland, to be performed in Kentucky, is to be adjudged lawful 
or unlawful according to the law of Kentucky. 

A contract of partnership between the Bank of Maryland and a citizen of that States 
to carry on the business of Exchange in Louisville, and circulate there the notes of 
the Bank, is a violation of the statute of Kentucky, ‘* to suppress private associa- 
tions for the purpose of banking;” and the Courts of Kentucky will not lend their 
aid to enforce such contract. 

When a statute forbids a thing to be done, or provides a penalty for doing it, a con- 
tract to do such thing is void, although the statute does not so declare. 


Tue General Insurance Company of Maryland, a corporation created 
by the General Assembly of the State of Maryland, exhibited this 
bill against Thomas W. Belt and the other defendants, by which it 
is alleged, that on the eighth day of March, 1833, an article of agree- 
ment and partnership was formed between John Glenn and Thomas 
W. Belt, by which said Belt was to proceed from Baltimore to Louis- 
ville in Kentucky, for establishing and carrying on at Louisville the 
business of exchange, under the name and style of Thomas W. Belt 
and Company, said Glenn to furnish a capital of ten thousand dollars 
without interest—Belt to devote his time and services to the business 
without charge—all expenses to be paid out of the means, or profits, 
and the profits to be equally divided between Glenn and Belt; the 
original capital to be still the right and property of Glenn, whenever 
the partnership should be dissolved. 

The bill further alleges that this agreement and partnership was 
formed by said Glenn for and on behalf of the President and Direc- 
tors of the Bank of Maryland, a corporation created also by the said 
State, which was so stated and made known to Belt at the time of the 
agreement; and that the business was to be conducted for the joint 
profit of the said bank and said Belt; the said bank to furnish the 
capital, and the name of Glenn was used only in trust for the said 
Bank of Maryland. 

The bill further states, that the capital was by parol agreement in- 
creased to thirty thousand dollars, and on the 3d of April, 1833, the 
said Belt was furnished with the said sum of thirty thousand dollars, 
in notes of the Bank of Maryland, and therewith proceeded to Louis- 
ville; the said Belt agreeing to allow for the additional twenty thou- 
sand dollars, interest at the rate of six per cent. per annum, to be paid 
out of the profits: that Belt accordingly established an exchange of- 
fice, and carried on the same in pursuance of the agreement. 
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It is also alleged, that soon after his arrival in Louisville, Belt in- 
formed Glenn, that the notes of the Bank of Maryland passed off slow- 
ly, and that to enable him to do a profitable business it would be 
necessary to furnish him with available funds. In consequence of 
which, Glenn spoke to Evan Poulteney, the president of the Bank of 
Maryland, who made an arrangement with Samuel Poulteney and 
William M. Ellicott, partners in business under the style of Poulteney, 
Ellicott and Company, by which Belt was authorised to draw bills on 
the said firm of Poulteney, Ellicott and Company. That Belt did 
draw on them and collect bills for them to the amount of thirty-eight 
thousand four hundred and forty-four dollars, seventy-seven cents, at 
several times and dates, which bills have been paid by Poulteney, 
Ellicott and Company; that they afterwards transferred part of said 
claim, to the amount of thirty-one thousand one hundred and thirty- 
four dollars, ninety-two cents, to the said Bank of Maryland, of which 
Belt was informed. 

The bill charges, that before the 3d of March, 1834, Belt had dis- 

osed of all the notes of said bank, to the amount of thirty thousand 
vollars, so furnished, and was then indebted to said Bank of Maryland 
in or about the sum of sixty-one thousand one hundred and thirty-four 
dollars, ninety-two cents. 

That the Bank of Maryland being indebted to the complainants, 
the General Insurance Company, in a much larger sum, for money 
deposited in said bank, transferred to the complainants their claim on 
said Belt and Company. 

That Belt remitted to Poulteney, Ellicott and Company the amount 
of thirty-one thousand one hundred and thirty-four dollars, ninety-two 
cents, at different times, who have settled, or are ready to settle there- 
for with the complainant. 

That after Belt had notice of the transfer so made to the plaintiff, 
he “ agreed to pay your orators so soon as the funds could be collect- 
ed for that purpose, but now refuses to do so.” 

That he has quit the exchange business, collected all the funds, 
and has deposited in the Branch Bank of the United States at Louis- 
ville, a port-folio containing the notes, bills, acceptances of individu- 
als and banks, &c. all of which belong to the said firm of Belt and 
Company, growing out of and connected with the agreement con- 
cerning the exchange business. 

Upon the statements of the bill the complainants obtained from the 
Justices of the Peace, authorised by law to act in such cases, an in- 
junction and attachment touching the deposites in the Bank of the 
United States, alleged in the bill. 

The prayer of the bill is—That the partnership be dissolved: that 
the affairs thereof be settled: that Belt make discovery of all debts 
due, and of all matters and things connected with, and belonging to 
the business of said partnership of Belt and Company: that the amount 
so furnished by the Bank of Maryland be paid to the complainant: 
and also that one half of the profits of the partnership be paid to 
whomsoever shall be found entitled thereto: and for an injunction, 
&c. and for general relief. 
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The case originated in the Jefferson Circuit Court, and has been 
transferred into this Court, in pursuance of the provisions of law in 
certain cases made and provided. 

The defendant Belt has demurred to the bill. The causes argued 
in support of the demurrer may be comprised under these general 
classes: 

Ist. That the agreement is in violation of the statute of Kentucky, 
of 1812, entitled “ An act to suppress private associations for the pur- 
pose of banking.” 
2d. That the agreement is usurious and void by the statute of Ken- 
tucky, of 1820, “regulating the interest and recovery on notes or 
obligations, given to corporations not created by a law of this State.” 
3d. That the agreement is void, as against law, and the charter of 
the bank; that the bank could not enter into partnership with an 
individual. 
For the complainant it is argued, that these statutes were made for 
particular special cases, which had previously arisen; and that their 
provisions do not apply to this agreement; that the defendant ought 
to be put to his plea or answer; that his defence, as argued, is not 
properly to be reached by demurrer; and that the bill states a new 
promise by Belt to pay the complainant, who had given a sound and 
valuable consideration for the transfer to them. 
In coming to a decision upon the demurrer, I have not thought it 
fit to go into the consideration of the second and third propositions of 
the demurrant above stated. Not into the second, because the 
statute of 1820 contains a proviso, exempting those from its enact- 
ments who shall pay into the public treasury the sum of fifteen thou- 
sand dollars. A compliance with the proviso might be replied to a 
plea of the usury according to that statute, or might be set forth by 
amended bill or by special replication, if that statute were insisted on 
as a defence by answer. 
Not into the third, because the charter of the Bank of Maryland is 
not before me. It is alleged to be a corporation created by a law of 
Maryland, which for the purposes of the demurrer must be taken as 
admitted. I can not take judicial notice of the laws of Maryland, 
public or private. They must be pleaded and set forth, and found or 
admitted, or proved, as facts). Whether by the laws of Maryland, 
and especially by the act which creates this corporation, it may or 
may not make such agreement of partnership with an individual, for 
the employment and management of part of its capital, appears to me 
to be a question not presented by the bill and demurrer for my con- 
sideration. That question must be ruled mainly by what the law of 
Maryland speaks, or does not speak, in creating this corporation, and 
conferring its privileges and capacities. 
The questions are—l. Does this agreement fall under the statute 
of Kentucky “to suppress private associations for the purpose of 
banking?” (Feb. 1812, 4 Littel; E. C. K. 399; Digest by Morehead 
and Brown, vol. 1, p. 230.) 
The agreement was entered into in the State of Maryland, to be 
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performed within the State of Kentucky, and is brought into a Court 
of Kentucky to be judicially enforced. It often happens that con- 
tracts entered into in one place and government, take effect and are 
judicially enforced in other governments. This is permitted by the 
comity of nations. As the world is divided into many nations, states, 
and potentates, not having a uniformity of laws and regulations, fre- 
quent conflicts and contrarieties of law do and will occur between 
those of the governments wherein the contracts are made, and those 
of the governments wherein such contracts are carried to be judicially 
decided and enforced; and thereupon the question arises, which of 
the conflicting laws shall be applied? It is clear that the laws of one 
sovereignty, can have no obligatory force or effect, directly and by 
their own strength, in the territory of another sovereign power. If 
they can have force or effect, it must be by the permission and cour- 
tesy of the latter. But it would be highly injurious and inconvenient 
to the people of all nations, in the promiscuous intercourse, commerce, 
and practice of mankind, that what was lawful and valid by the laws 
of one nation, between the parties there contracting or dealing, should 
be rendered of no avail in another nation, by the diversity and con- 
flict of law. Therefore nations have established among themselves, 
for mutual interest and convenience, fundamental rules to be observed 
among themselves in such cases, forming, by usage and practice, a 
law of nations. 

These fundamental rules are reduced to three maxims by Huberus, 
which, together with his commentaries and explanations, shed much 
light upon these conflicting laws, by the force of his reasoning, and 
the power of truth. These maxims, translated from the original, 
are :— 

I. “The laws of every government have their force within the 
limits of the same government, and bind all those who are subject to 
it; but not beyond those boundaries.” 

II. “All persons are held subject to the government, who are found 


_ within its territory, whether they abide permanently, or only for a 


time.” 

III. “ By the comity of nations, whatever laws are carried into 
execution within the limits of one nation as valid and binding, are 
considered as having the same effect everywhere, so far as they do 
not prejudice the sovereignty or rights of other governments.” (Hube- 
rus, de conflictu legum, vol. 2, book 1, title 3.) 

In the commentary upon these maxims he clearly explains, that a 
foreign law has no force or effect within a different government, but 
with the consent and concurrence of the supreme power thereof; 
which gives effect to foreign laws upon property within its own juris- 
diction, where no prejudice is received thereby to its sovereignty and 
rights, and the welfare of its people. 

Again, he explains that the eflect of a contract, entered into at any 
place, will be allowed, according to the law of that place, in other 
countries, if no inconvenience results therefrom, to the sovereignty, 
rights, and citizens of that other country, where it is brought to be 
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enforced with respect to the law which is demanded. That the su- 
preme power of the latter place is not bound, nor indeed ought it, to 
extend the law of another country so far as to prejudice its own citi- 
zens and laws. 

Again, he says, “ But the place where the contract is entered into, 
is not to be exclusively considered. If the parties had in contempla- 
tion another place at the time of the contract, the laws of the latter 
place will be preferred in the construction of the contract.” 

- “Every one is considered as having contracted in that place; in 
which he has bound himself to pay or perform any thing.” 

“ And the place where matrimony is contracted, is not so much the 
place where the ceremony is performed, as where they expect and 
intend to live and settle. It happens daily, that men in Friezeland, 
natives or sojourners, marry wives in Holland; which they immediately 
bring into Friezeland. And if at the time of the marriage, they in- 
tended immediately to settle in Friezeland, there will not be in such 
case a community of goods. Although they make no special mar- 
riage contract, not the law of Holland but Friezeland will govern: the 
latter, not the former, is their place of contract.” 

That a contract, entered into in one country, with a view to be per- 
formed in another country, is to be adjudged lawful or unlawful ac- 
cording to the law of the country where performance was stipulated, 
is decided in the case of Robinson v. Bland (2 Burr. 1078.) The 
a is again recognised in the case of Holman v. Johnson (1 Cowp. 

—345. 

Here - agreement is stated to be in effect and in truth, between 
the Bank of Maryland and Belt, with a view and direct stipulation 
for performance in the State of Kentucky. He was to proceed from 
Baltimore to Louisville, and the business was to be carried on in 
Louisville; the funds were furnished to be used in Louisville: and 
there the whole business was begun and transacted. 

The soundness or the unsoundness of this agreement must be de+ 
termined by the laws of Kentucky. 

The object and effect intended by the parties to this agreement, 
cannot be misunderstood. The partnership was formed by the Bank 
of Maryland and Belt, but secretly and covertly under the name of 
Glenn for the bank. The bank furnished the whole capital, to have 
one half the profits. The bank retaining the right and property in 
the capital, Belt having an interest in one half of the profits. The 
capital of thirty thousand dollars furnished to Belt in the first instance, 
was in the notes of the Bank of Maryland; the subsequent advance 
of capital, by way of authority to draw bills on Poulteney, Ellicott 
and Company, was at the instance, and upon the guaranty of the 
Bank of Maryland. The business was the establishment of an office 
of exchange in the city of Louisville. 

Exchange is the act of giving and receiving reciprocally; traffick 
by permutation; the form or act of transferring; the thing given in 
return for something received; the thing received in return for some< 
thing given. Exchanger is one who practices exchange. Belt was 
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then the agent, trustee, partner, and associate of the Bank of Mary- 
land, to exchange the notes of the Bank of Maryland for something 
he was to receive in return; to circulate those notes in the State of 
Kentucky; to employ the capital of the Bank of Maryland confided 
to his management, for profit, in two of the modes in which all banks 
make use of their corporate powers, faculties and credit, by circula- 
tion of their notes in the community as the representative of money, 
and by buying and selling bills of exchange. It was an agreement 
in fact to locate and employ a portion of the capital of the Bank of 
Maryland, in the State of Maryland, within the State of Kentucky, 
by means of an office and agent, and thereby to extend their business, 
as a banking corporation, into the State of Kentucky, and reap a part 
of the profits from such location and extension. That Belt did pass 
off, exchange, and put into circulation, the whole of the thirty thou- 
sand dollars so furnished by the Bank of Maryland, in notes, is 
averred by the bill. 

Was this contrary to the policy of the State of Kentucky? Did it 
conflict with the rights of sovereignty, and with the rights and secu- 
rities of its citizens, as promulgated in the statute of 1812? 

The preamble of that act recites, “ Whereas the advantage arising 
to the good people of this Commonwealth by the establishment of a 
State Bank, may be defeated, and the revenue of the State greatly 
impaired, by the establishment of private associations for the purpose 
of banking, if the same be tolerated by law; for remedy whereof: 

“Sec. 1. Be it enacted by the General Assembly of the Common- 
wealth of Kentucky, That if any person shall, within this Common- 
wealth, act as an officer, agent, or trustee, to any bank, or monied 
association, except a bank incorporated by a law of this Common- 
wealth, he shall for every such offence forfeit and pay the sum of ten 
thousand dollars. 

“Sec, 2. That every company, or association, that shall lend money, 
and shall issue by their officer, or officers, or by any other person and 
persons, bonds, notes, or bills, payable to bearer, or payable to order 
and endorsed in blank, or use any shift, or device, whereby the bonds, 
notes, or bills, given by such company, or association, or on their be- 
half, pass or circulate by delivery, shall be taken and deemed a bank 
within this act.” 

Sec. 3d defines, who shall be taken and deemed an officer of such 
bank, within the meaning of the act; extending to all who shall act 
as clerk, director, or in any other respect “ assist in the discounting of 
paper, or lending money, for such bank, or in paying out or receiving 
money for such bank, or in any manner intermeddle, for the benefit 
of such bank, with its concerns; and every person, whose handwriting 
shall appear on the bond, bill, note, or contract, of such bank, 
whether as the drawer thereof, or endorser, or otherwise.” 

Secs. 5 and 6 appropriate the penalties, half to the Commonwealth, 
and the other half to the informer; or the whole to the Commonwealth, 
when recovered by indictment on presentment of the grand jury;— 
and authorize and facilitate the recovery of the penalties by action of 
debt, or by indictment, or presentment of a grand jury. 
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Whatever special case may have been the inducement to the enact- 
ment of this statute, its enactments are general, declaring a public 
policy to be enforced within the State, to guard the State and its citi- 
zens against the mischiefs and inconveniences denounced by the 
penalties of the law. A statute speaks at all times, and against all 
offences coming within its enactments, so long as it is unrepealed. 

In my judgment it appears plain, that the association between the 
Bank of Maryland and Belt, its objects, business, and effects, as ap- 
pearing upon the face of the bill, and as carried into practical opera- 
tion, were contrary to the public policy of the State, as declared by 
the preamble and enactments of the first, second, and third sections 
of the statute: That the execution of that agreement in Louisville, 
did directly violate the statute, and introduce into this State the mis- 
chiefs and inconveniences to the State and citizens, intended by the 
statute to be hindered and forefended. 

If the agreement had been lawful in its inception, according to the 
laws of Maryland, yet, according to the maxims of Huberus, and his 
commentaries thereon, neither the State of Maryland, nor any of her 
citizens, could have just cause to demand or expect, that such an agree- 
ment, so conflicting with the policy of the State, its revenue and 
sovereignty, and prejudicing the welfare of her citizens, would be 
permitted to have validity in this Commonwealth, or be in any man- 
ner enforced here by the Courts of Justice. The comity established 
by the usages and practice of nations, being for their mutual conve- 
nience, interests, and utility, excepts such cases so prejudicial to the 
policy and laws of the State, wherein it is brought for performance, 
or for adjudication. This rule of comity is established as a law of 
nations, deduced from the practices, usage, and consent of the gov- 
ernment of each. In the silence of any positive law, affirming or re- 
straining the obligation of foreign laws, the consent of their own 
government, that they shall be administered, is presumed by the Courts 
of Justice, under ihe qualifications established, that such foreign laws 
are not repugnant or prejudicial to the policy or interests of the State, 
whose consent is so to be presumed. It is not the Courts, that make 
or reject this rule of comity: the rule is established, with its qualifica- 
tions and exceptions, as they administer the laws of nations on other 
subjects, and as they administer the municipal laws of the State, with 
their qualifications, provisos, and exceptions. The Courts have not 
the discretion to regard or disregard this rule of comity. Their office 
is to ascertain the rule in all its parts, bearings, and exceptions, as 
they ascertain the general laws of nations, by the history, by the usage, 
and practice of nations, by the opinions and decisions of eminent 
judges and jurisconsults, by the treatises of eminent authors, guided 

y their own reasoning, reflection, and judgment, and by the same 
process, by which they ascertain any principle of the unwritten or 
common law to be just and obligatory. When the rule is ascertained, 
the duty of the judges is, to apply its principles to each particular 
case, as it is presented for adjudication. 

According to the comity of nations, this agreement has no force or 
obligation in Kentucky, even if valid by the laws of Maryland. 
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But this contract, although signed in Maryland, contains an express 
stipulation for performance in Kentucky; its validity is therefore to be 
adjudged by the law of Kentucky; and such business, contracted to 
be performed by that agreement, was prohibited in Kentucky. The 
contract was therefore illegal and void from the beginning. (Huberus 
“ Prelectiones” book 1, tit. 3, p. 34, and * De conflictu legum” vol. 2, 
p- 538, 539.) Robinson vy. Bland, (3 Burr. 1078) Holman v. Johnson, 
(1 Cowp. 344, 345.) 

These maxims and commentaries of Huberus are of such high res- 
pect, have been so ofien quoted, aflirmed, and commended, by the 
decisions and opinions of eminent judges, in England and the United 
States, that they stand like the institutes of Sir Edward Coke, for the 
law and rule of decision. Those who desire, may find more copious 
extracts from the treatise of this learned author, as translated by Mr. 
Dallas, and appended to the report of the case of Emory v. Greenough 
(3 Dall. 370); and also a number of decisions in England and the 
United States, in which the rules of Huberus have been directly and 
indirectly approved, cited by Judge Story, in his learned and useful 
commentary on the conflict of laws. (p. 30, 37, 38.) 

2. But this statute does not expressly declare, that contracts and 
agreements for the performance of acts, in the statute enumerated and 
denounced, shall be void. And hence a second question arises, is this 
agreement between the Bank of Maryland and Belt illegal and void; 
or is Belt merely subjected to the penalty? 

The general principle is well settled, that no action will be sus- 
tained in the Courts of a country, upon a contract, in fraud or evasion 
of its laws, or of the rights and duties of its subjects or citizens, or 
opposed to its public policy or public right, or public institutions, or 

ainst good morals. And all such contracts, when brought into the 
Courts of the country, whose institutions, policy, laws, and rights, are 
s0 injuriously affected, are held for naught. 

In the case of Armstrong v. Toler (11 Wheat. 271) Chief Justice 
Marshall, in delivering the opinion of the Court, said, “ Questions upon 
illegal contracts have arisen very often in England and in the United 
States, and no principle is better settled, than that no action can be 
maintained on a contract, the consideration of which is either wicked 
in itself, or prohibited by law.” 

In the case of Mitchell v. Smith (4 Dallas, 269) the consideration of 
the contract was against the policy of a statute of Pennsylvania, al- 
though the statute did not expressly declare it to be void. The 
Court decided the contract to be illegal, immoral, and against public 
policy, and therefore void. 

In the case of Duncanson v. McClure (4 Dallas, 308) the Court de- 
cided against the plaintiff’s claim to a ship, (p. 314) because it was 
founded upon a transaction in fraud of the public policy, and laws of 
the United States, which exclude an alien from any degree of inter- 
est, by way of trust, confidence, or otherwise, in an American regis- 
tered vessel. 


In the case of Wilson vy. Spencer (1 Rand. 98) the Court of Appeals 
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of Virginia, decided the note upon which the action was founded, ille- 
gal and void, because it was given for a consideration prohibited by 
the statute against unchartered banks, and the circulation of the notes 
of such banks. Judge Roan, in delivering the opinion of the Court, 
said, “ It was given for a consideration prohibited under severe penal- 
ties; and the cases cited by the appellant incontestibly prove, that 
any contract, founded on an act forbidden by a statute, under a pen- 
alty, is void, although it be not expressly declared to be so; and that 
no action lies to enforce it.” 

In the case of the Bank of the United States v. Owens and his sureties, 
(2 Peters, 538 to 541) a question arose upon the prohibition contained 
in the ninth fundament=! article of the charter of the bank—* nor 
shall it take more than .. the rate of six per centum per annum upon 
its loans or discounts.” The act of Congress does not expressly de- 
clare the contract void, if a greater rate of interest be reserved or 
taken. But the Supreme Court decided, that no suit could be main- 
tained upon an agreement, whereby the bank had taken or secured a 
greater rate of interest, contrary to the prohibition of the act: upon 
the general principle, that no action will be sustained upon a contract, 
the consideration whereof is forbidden by statute, although the statute 
does not expressly declare the contract void. Very many cases might 
be superadded, 

In the note (a) 4rmstrong v. Toler, (11 Wheat. 265) about forty 
cases are cited by Messrs. Webster and Wheaton, on the subject of 
contracts, wicked, illegal, and against the policy, penalties, and prohi- 
bitions of law. Even to these others might be added. 

Every person carrying on traflick or business in a country is bound 
to conform to the laws thereof. He cannot carry on a business or 
traffick in the country, which is therein prohibited, without violating 
the respect and obedience he owes to the laws, nor without enticing 
and engaging others, subject to the laws, to commit an offence against 
those laws, which it is their duty to obey; and it is an offence of mo- 
ral turpitude, to engage a man to commit a crime. The contract 
between the Bank of Maryland and Belt, so brought into this Court 
asking for remedy, is tainted with the illegality of the consideration 
and purpose to contravene the laws of this State, and no Court of 
Justice of this State ought to lend its aid to enforce it. 

In such cases the defendant, although particeps criminis, is permitted 
to avail himself of the illegality, or wickedness of the consideration, to 
defeat the action, and thus to retain possession of his ill-gotten gains. 
This escape of the offender from the civil action upon the contract, 
is not because the law looks with any complacency on the offending 
possessor, who has added to the offence against the law, the turpitude 
of perfidy to his confederates. It is not, that the law intends favor to 
the guilty defendant, more than to a guilty plaintiff: but because the 
law asserts and maintains its own authority and supremacy, and by 
refusing to enforce the agreement gives additional sanction to the 
enactments, by rendering it more dangerous to disobey its commands. 
The escape of the defendant is but a consequence resulting from one 
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of the means used by the law for its own vindication and self preser- 
ae vation. To publish a command, and after to countenance, aid and 
ie | abet the violators of it, would ill befit the dignity, consistency, and 

4 : selfrespect of a sovereign, and the majesty of a people. 
i i In such cases the escape of the defendants from the civil action has 
ed not purged their offences against the law: neither does it absolve 
Hi them from the breach of faith, and moral turpitude of perfidiousness 
hie to theirengagements. The latter offences must be left for atonement 
ae to their own consciences, and for chastisement, to the frowns and re- 
1 i t bukes which may be inflicted by the moral sense of the community. 
ih | But often times, much to be deplored, this moral sense is so sickly as 
to bestow more respect and blandishment upon the splendid allure- 


| h hj ments of wealth, notoriously ill got, than upon honest mediocrity. 

| Wy 3. Can the promise by Belt to the complainant, as stated in the 

| i q bill, exempt this case from the operation of the rules of law, before 
stated? 


There is no new contract upon a new and sound consideration in 
law, as between Belt and the complainant, divested of the taint in the 
old agreement. The plaintiff was not even induced by any thing 
| passing between Belt and the plaintiff, to take the assignment or trans- 

fer. The order of the transactions was this: the plaintiff first made 

deposits in the Bank of Maryland; secondly, upon that consideration 
the Bank of Maryland transferred, and the plaintiff accepted of the 
transfer, of this claim upon Belt and Company; thirdly, Belt is in- 
. formed of it; and lastly, Belt “ agrees to pay your orators so soon as 
the funds could be collected for that purpose, but now refuses.” No 
) settlement had been made of the affairs of the partnership of Belt and 
| Company; no specific sum was promised; the funds of the co-partnery 
| were to be collected as the means, out of which the promised payment 
was to be effected; the old agreement, and the transactions under it, 
is the consideration upon which Belt made the promise to the plain- 
tiff. So that this promise is nothing more, than that Belt would fulfil 
| the agreement between himself and the Bank of Maryland, to the 
plaintiff as assignee. ‘The very prayer of the bill is for dissolution of 
the partnership, discovery, account, and settlement of its affairs, and 
disposition of the capital and profits. It is a bill for specific execution 
of the agreement between the Bank of Maryland and Belt, by the 
laintiff as assignee: And the assignee must stand before the Court in 


Pa the shoes of the assignor. 
| bi Upon the whole it is clear to my judgment, Ist. That if the agree- 
iy | 
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1 ah ment between the Bank of Maryland and Belt, in the bill set forth, 
Ba iat, was permitted and valid by the charter of the bank and the law of 
Wi Maryland, yet neither the State of Maryland, nor any of her citizens, 
have any just claims to demand or expect of the State of Kentucky, 
according to the established principles of the comity of nations, that 
ee this Commonwealth will cause that contract to be enforced, in any 
ti manner, by the judicial tribunals, because the contract was for doing 
iu that, which was contrary to the established public policy of this State, 
| ii injurious to her revenues and rights of sovereignty, to the welfare of 
her citizens, and prohibited by statute. 
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2d. That the contract, although made in Maryland, containing an 
express stipulation for its performance in the State of Kentucky, is to 
be adjudged as to its validity and obligations, by the laws of Ken- 
tucky; and being a contract for performance, in this State, of acts 
prohibited here, was and is illegal and void. 

3d. That no Court of this Commonwealth can or ought in duty to 
lend its aid to enforce, in any manner, the agreement in the bill set 
forth, covertly made between the Bank of Maryland, (by John Glenn) 
and the defendant Belt, for conducting such a business in this State, 
because it was prohibited by the statute of 1812, entitled “ an act to 
suppress private associations for the purpose of banking,” the said 
agreement being foul and fraudulent in its inception, progress, and 
transaction, and in defiance of the law, and known policy of this State. 

The demurrer is, therefore, adjudged good and sufficient; the re- 
straining orders, and injunctions, are set aside, dissolved, and dis- 
charged, and the bill dismissed with costs. 





Court of Common Pleas, Hamilton county, Ohio, January Term, 1844. 


Tue Srare or Onto v. Joun Dovucuerty. 
[ Reported by the Eprror.] 


Held, that in a criminal case, after the jury had retired under charge of an officer, the 
fact that one juror separated from the rest, and went to a coffee-house, and drank 
spirituous liquor, without leave, is not of itself sufficient ground for setting aside 
the verdict ; though it is an impropriety, for which the juror ought to be punished. 


Tue prisoner was indicted for having a counterfeit bank note in his 
—— knowing it to be such, with the intention of passing it.— 

he jury returned a verdict of guilty, with a recommendation to 
mercy. 


T. Watxer and PD. A. Prarrt, for the prisoner moved for a new 
trial, for this, among other reasons; that one of the jurors, after the 
charge of the Court, without leave, went to a coffee-house and drank 
liquor, before going to the room. The fact of drinking was found 
beyond reasonable doubt; but it did not appear, that the juror drank 
so much as to affect his mind. It was, however, contended, that the 
mere fact of drinking spirituous liquor, during a trial, was sufficient to 
avoid a verdict; and the following authorities were relied upon. 

Sargent v. The State (1E Ohio, 472), where the Court say, “in no 
case can the jury, after they have retired to consider of their verdict, 
be permitted to separate and disperse, until they have agreed.” 

Smith v. Thompson (1 Cowen, 221), where in a civil case, the mere 
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fact of separation, without leave, there being no other impropriety, is 
not sufficient ground for a new trial. 

Commonwealth v. McCaul (Virginia Cases, 271), cited in an elabo- 
rate note to the preceding case (page 235), where it is held, that in a 
criminal case, the mere fact of unauthorised separation, without any 
other impropriety, is sufficient ground for a new trial. 

People v. Douglas (4 Cowen, 26), where it is held, that if during a 
criminal trial, and before the argument, two jurors separate from the 
rest, and drink spirituous liquor, though not enough to affect them in 
the least, the verdict must be set aside, on that ground alone. 

Brant v. Fowler (7 Cowen, 562), where the same doctrine is held 
applicable to civil cases. 

Commonwealth v. Roby (12 Pick. 496), where it was held in a crimi- 
nal case, in which the officer, during the trial, had been instructed to 
furnish the jury with reasonable refreshments; and the jury, after 
agreeing upon their verdict, during the recess of the Court, and with- 
out special leave, had, at their request, been furnished by the officer 
with crackers, cheese, and cider, without separating; that this was not 
ground for a new trial. But the Court intimated, that the case would 
have been different, if spirituous liquors had been furnished. 

United States vy. Gibert (2 Sumner, 19), where it was held by Srory, 
J. (page 83) that the drinking of a glass of brandy and water, by one 
of the jurors, on account of illness, with leave of the Court, and the 
assent of counsel on both sides, is not ground for a new trial. 


C. H. Broven, Prosecuting Attorney, contra, cited Wilson v. Abra- 
hams (1 Hill, 207), where it was held, in a civil case, in which the 
jurors were allowed to separate before the evidence was closed, and 
one of them drank some brandy, at his own expense, and not to ex- 
cess, that this was not a sufficient reason for granting a new trial. In 
this case the Court questioned the correctness of the decision in Brant 


v. Fowler. 


By tue Court, Catpwett, P. J. It is admitted, that mere sepa- 
ration without leave, though a great irregularity, subjecting the juror 
to punishment for contempt, is not of itself sufficient ground for setting 
aside the verdict. ‘The additional fact, supposing it sufficiently proved, 
of drinking spirituous liquor, without any proof of excess or other im- 
propriety, was held, in the case of the People v. Douglas, sutlicient 
reason for granting a new trial. And this opinion was reiterated in 
Brant v. Fowler, which was a civil case. But in Wilson v. Abrahams, 
which is a more recent decision by the same Court, these cases are 
seriously questioned, if not overruled. Our practice in regard to ju- 
rors, has not been as strict, as appears to prevail elsewhere; nor is the 
modern practice as rigid as the ancient. It is undoubtedly of the first 
importance to preserve the purity of jury trials; and the present is a 
proper case for punishing the juror; but not, we think, for setting 
aside the verdict. And as we are satisfied of the justice of the ver- 
dict, on the merits, and as it does not appear, that the prisoner was 
injured by the misconduct of the juror, we overrule the first motion. 
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The prisoner was then sentenced for five years; and a bill of ex- 
ceptions was taken, for the purpose of applying for a writ of error, 
which has since been allowed. 





Court of Common Pleas, Hamilton county, Ohio, January Term, 1844. 


Tue Sratre or Onto v. Joun M. Powe... 
[Reported by W. M. Corry.] 


Murder—Manslaughter—Self defence—Effect of intoxication. 


Tue defendant in this case was charged with murdering John P. 
Speidel, at Cincinnati. The indictment contained two counts for 
murder in the second degree. The substance of the testimony ap- 
pears from the bill of exceptions, under the hands and seals of the 
Court, which is as follows: 

“Be it remembered, that on the trial of this cause it was proved, 
that on the first day of January, 1844, at about 3 o’clock in the mor- 
ning, the prisoner was walking down Walnut street, in Cincinnati, 
with a party of young men, and between Columbia and Pear! streets 
was overtaken by the deceased, with another party of young men.— 
Both parties had been larking about the streets, and the prisoner and 
the deceased were both intoxicated. As Speidel’s party passed 
Powell’s party, Snell, one of the former, rattled a jawbone which he 
had in his hand, having taken it from some negroes a few minutes 
before. Thereupon Harrison, one of Powell’s party, told Snell to 
give him the jawbone; Snell refused; Harrison then caught hold of 
Snell by the throat, and raised his cane; there was a scuffle between 
them for the jawbone, during which, Harrison handed his cane to 
Andrew Hinde; Snell observed,“ I am only a boy, and you count 
yourself a man, and I dont want to fight you, nor have any fuss.”— 
Harrison replied, “ If you are a boy, 1 wont touch you; I wont fight a 
boy,” and let Snell go with the jawbone. During the scuffle, the 

risoner stood with a club over his right shoulder, five steps off, saying, 
“T will show (or see) fair play.” Both his hands were on the club, 
which was a hickory stick, about three and a half feet long, and a 
large heavy club. After, or about the time the scuffle was over, be- 
tween Snell and Harrison, the deceased (who had taken Snell’s club, 
of over two feet long, out of his hand when he got the negroe’s jaw- 
bone), came quickly up to the prisoner, with the club in his right 
hand, and the end down on the ground, and the following dialogue 
ensued: 

Dec’d. “1 dont think it is right for men to interfere with boys, 
to whip them, and to take their things from them.” 

30 
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Pris. “ Hold your jaw; I can whip the crowd.” 

Dec’d. “ You cant do it; you cant whip me any how.” 

Pris. “Yes I can.” 

Dec’'d. “No you wont.” 

Pris. “Yes I will,damn you.” Prisoner then struck the blow, 
and immediately said, that he “ would permit no boy to tell him to 
kiss his arse.” 

“ The prisoner struck the deceased one blow, on the left side of the 
head, with his club. The prisoner raised the club from his shoulder 
in both hands, but did not move from his tracks, nor draw back, nor 
swing the club, nor repeat the blow. There was light enough to see 
objects at the distance of several fect. At the time of the blow, Spei- 
del stood very close to the prisoner, with his club still grasped in his 
right hand, but the end on the pavement. He immediately fell, on 
receiving the blow, but was soon assisted to rise, and walked away 
with his friends, two or three squares, to the corner of Sycamore and 
Front streets, where he sat down and vomited. He walked thence, 
assisted by two of his friends, three squares further, up the hill to the 
corner of Sycamore and Fourth streets, but was unable to proceed 
further, and was carried home. On his way to the corner of Syca- 
more and Front streets, Snell asked deceased, whether he was much 
hurt? To which he replied, “he was not.” Snell also told him, to 
walk faster, which he did. 

“ Deceased died about twelve hours after the blow, in consequence 
of compression of the brain, produced by the effusion of blood from a 
ruptured artery, within the cranium. About an hour before his 
death, he was trepanned, by Dr. Mussey.” 


The counsel for the prisoner, W. M. Corry and T. WaLkKErR, 
required the Court to charge the jury as follows: 

1. That in order to constitute murder in the second degree, there 
must be an actual, and not a mere constructive, intention to kill. 

2. That for the purpose of determining, whether the prisoner in- 
tended to kill the deceased, the jury have a right to consider, whether 
the prisoner was intoxicated at the time when he inflicted the blow. 

3. That if the deceased, having first procured a bludgeon, went up 
to the prisoner, who stood aside, and grossly insulted and defied him, 
so as to give the prisoner reason to apprehend, that deceased intended, 
and was about to attack him, and in order to prevent such attack, 
prisoner struck the blow that resulted in death, but without intending 
to kill, then the prisoner is not guilty of manslaughter. 

4. That upon an indictment for murder in the second degree, the 
prisoner may be convicted of assault and battery. 

The Court, the Hon. W. B. Catpwe.t presiding, charged the 
jury, Ist. That to constitute murder in the second degree, there must 
be an actual intention to kill. 2d. That the intoxication of the pris- 
oner could not be taken into consideration by the jury, for the pur- 
pose of determining whether the prisoner was actuated by malice; 
nor for the purpose of determining whether he intended to kill the 
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deceased. 3d. That the jury might convict the prisoner of a com- 
mon assault and battery, if the blow inflicted by him, upon the de- 
ceased, was not the cause of death. 

The Court refused to charge the jury as required by prisoner’s 
counsel on the third point. The bill of exceptions shows, that they 
“instructed the jury, that if the prisoner brought on the altercation 
with the deceased, by his own violent and abusive language towards 
him, and was thus the aggressor himself, that circumstance would 
make a difference. And, that if the prisoner, even if he apprehended 
an immediate attack from the deceased, in the manner contended for 
by his counsel, had yet used such degree of violence with his club, 
upon the person of the deceased, as to cause his death, the prisoner 
might not be justified in using such violence; but that the slayer might 
be guilty of an unlawful killing, within the meaning of the statute; 
that it would depend on the circumstances of the case.” With 
these qualifications, the Court charged as required. , 


The jury found the prisoner guilty of manslaughter, and recom- 
mended him to the mercy of the Court. The prisoner was sentenced 
to be imprisoned in the penitentiary for four years. 

No writ of error was applied for on the bill of exceptions, the gov- 
ernor having, in accordance with a petition signed by the jury and 
several citizens, commuted the sentence to two months imprisonment 
in the county jail. 


Reporter’s Norgz, The ground upon which a writ of error was 
to have been applied for on the bill of exceptions, was, that the Court 
erred in instructing the jury, “ that if the prisoner had brought on the 
altercation with the deceased by his own violent and abusive language 
towards him, and was thus the aggressor himself, that circumstance 
would make a difference.” It was conceived by the prisoner’s coun- 
sel, that if the prisoner had reason to apprehend, that deceased in- 
tended, and was about to attack him with a club, the prisoner was 
not bound to wait and receive the blow before using his own club, 
merely on account of his having uttered the first provoking words, 
which could not have justified an assault. 

With regard to the ruling of the Court on the second point, it be- 
came immaterial, in consequence of the verdict of the jury; but. it 
may be as well to call attention to the case of Rex v. Meakin (7 Car. 
and Payne, 297; 32 Eng. Com. Law Rep. 514), which was an indict- 
ment for stabbing with intent to murder. Alderson, Baron, in ad- 
dressing the jury, said, “If a man use a stick, you would not infer a 
malicious intent, so strongly against him, if drunk, when he made an 
intemperate use of it, as you would if he had used a different kind of 
weapon.” And see the case of The State of Ohio v. Andrew Walton, 
(ante page 256). 

his was no doubt a case of unintentional killing, and presents the 
occasion for one word on the amendment of our law of manslaughter. 
That law, with us, has two branches, but the punishment for both is 
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th the same. If A. kill B. in a sudden quarrel, intentionally, he may be 
sent to the penitentiary for ten years; it is so if A. kill B. uninten- 
tionally, when A. is doing any thing contrary to law. For example, 
it is a trespass which the law forbids, to go into a farmer’s enclosure 
| without leave. Now hundreds of such breaches of law are committed 
Fe every fine day, in the shooting season, by sportsmen in quest of birds. 
And if two friends should thus be ranging opposite sides of the field, 
and by firing at the game, one is killed, this would be manslaughter, 


hae 

Mt ° d ° 

i punishable with not less than one year’s imprisonment in the peniten- 
‘ie tiary. The crime of manslaughter varies widely in culpability; and 





i i in England the punishment ranges from transportation for life, down 
to a nominal fine. If one causes the death of another by negligence, 
it would be manslaughter at common law; and it ought to be made 

hig so by our legislature; but the Court should not be bound, under all 

Di circumstances, to sentence the offender to a year’s imprisonment in 

a the penitentiary. A power to inflict a fine, and to imprison in the 

/ county jail, should be given. 
i It may be as well here also, to observe, that violent assaults and 

t | batteries should be made punishable more severely. At present the 

. criminal cannot be sent to jail for more than ten days, even though 
he has beaten a man almost to death, without the slightest provo- 
cation. 

4 It is the duty of the legislature to remedy these defects without 

a delay. 
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Case of Amelia Norman.—Ought seduction to be punished as a crime. 
f By the Eprror.] 


| | Awetia Norman was lately tried in New-York, before the Court of 
Hy Sessions, for stabbing one Ballard, with intent to kill him. There 
. was no doubt of the fact of stabbing, for it was done on the steps of 
the Astor House, in the presence of several witnesses. And there 
was very little doubt of the intent; for the prisoner, immediately after 
the stabbing, expressed her regret, that she had not killed him. It 
| appears from the newspaper reports, that Ballard had seduced her 
: some two years before, had cohabited with her for a time, and ‘then 
a), abandoned her, under the most exasperating circumstances. After 
brooding for months over her wretchedness, she formed the desperate 
resolution of righting her own wrongs. The jury acquitted her with- 
out hesitation, and their verdict was received with shouts by the spec- 
tators. 
It will be seen that this differs from the Mercer case, in only two 
particulars. There a brother undertook to avenge his sister’s seduc- 
tion, and he killed the seducer. In both cases the defence of insanity 
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was attempted, and it succeeded. But how? By furnishing the jury 
with a pretext for exercising the pardoning power. For I presume 
no lawyer believes, that a case of insanity, such as the law requires, 
was made out in either case. ‘The true test is, whether the prisoner, 
at the time of committing the act, knew that it was acting contrary to 
the laws of God and man. I have read the evidence in both cases, and 
it goes no farther than to show a mind wrought up, by a burning sense 
of wrong, to such a desire of vengeance, as to become reckless of con- 
sequences. Such cases may doubtless be proper ones for the exer- 
cise of executive clemency; but where jurors thus assume the par- 
doning power, they set up a precedent fraught with evil. But this is 
not the point on which I wish to speak. I have no doubt that these 
jurors intended to do right. ‘They conscientiously believed, that the 
wrongs which led to the crimes, ought to be, if they were not, a 
justification. =. 

Yet seduction, which so powerfully impresses every mind as one of 
the greatest of wrongs, is not punished as a crime. The ruined 
woman has nothing left but vengeance. She cannot even recover 
pecuniary damages. That right belongs only to her husband, father, 
or master; and even then it rests upon the pitiful predicate of a loss 
of service. But for the victim herself, there is no redress. And why 
should this be the law? The answer commonly given is, the woman 
is herself to blame for consenting. ‘The law does punish a rape, be- 
cause there she does not consent. All this is true; but is it a sufficient 
reason? Grant that the woman does wrong: Is she therefore to be 
outlawed entirely? Is not the seducer a thousand fold more in the 
wrong? And shall her lesser excuse his greater guilt? Such is now 
the result. No one doubts that the seducer, in the eye of Heaven, is 
worse than the thief, or the robber. Yethe goes clear of punishment, 
because his victim is also in fault. This cannot be right. Besides, 
her guilt carries its own punishment along with it. She forthwith 
becomes an outcast from society, without hope of restoration. While 
he, her destroyer, is scarcely affected in his respectability. This, I 
repeat, cannot be right. The seducer should at least share the infa- 
my of his victim; and this can only be done by putting the brand of 
the law upon him. Do this, and let him further be required to sup- 

ort his victim; and we shall have no occasion to regret such verdicts 
as those in the Norman and Mercer cases. 


Nore. In the course of the Norman trial, the Court delivered the 
following opinion upon the introduction of testimony, as taken from 
the New-York Tribune. 


The counsel for the prosecution having rested, the counsel for the prisoner now 
offer to prove, that in the year 1841, the prisoner was seduced by Ballard, the person 
on whom it is alledged she endeavored to inflict a deadly wound, his subsequent co- 
habitation with, and abandonment of her, leaving her under circumstances of great 
dependence, distress, and degradation. 

This evidence can only be admissible on the ground that it affords a justification 
for the alledged attempt to commit homicide, or that the accumulated wrongs to 
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which she was subjected had produced that deluded state of mind that deprived her 
of the power of distinguishing right from wrong; and it is urged by counsel, that that 
testimony should go to the jury, to enable them to judge of the probable effect that 
a such a course of wrong might produce. 

i As to the first question—Is the evidence admissible as affording a justification for 
: the alledged offence? 

In examining this question, I will remark, that the same evidence is admissible in 
a justification of the alledged attempt to kill, that would be allowed in justification, 
had the act been consummated. 
ti a In the case of murder, to rebut the evidence of malice, it must appear that the pro- 
a vocation was recent, for in every case of homicide, says Roscue, (p. 474), however 
great the provocation may be, if there be sufficient time for the passion to subside 
mi and for reason to interpose, such homicide will be murder, (Foster, 296, and the au- 
ia thorities cited in Roscoe). The object of the inquiry is, whether the suspension of 
reason, arising from sudden passion, continued from the time of the provocation re- 
ceived to the very instant when the mortal stroke was given; for if the party reflected, 
deliberated, or cooled before the injury was inflicted, the killing will amount to mur- 
der, however grievous or exasperating the provocation might have been. 

While the law therefore makes great allowance for the infirmity inseparable from 
iy the human character, it carefully distinguishes between acts which are induced by 
a the promptings of exasperated feelings and pressing wrongs, and deep rooted, medi- 
tated revenge. 
i The same principles are applicable to the case now under consideration; and can it 
iW be urged, that provocations, commenced more than two years since, but continued 
down to within a short time antecedent to the alledged attempt to murder, can be 
ey embraced in the first class of cases to which I have alluded; or was not the assault in- 
duced by a consciousness of long continued wrongs, over which she had brooded until 
He sorrow and despondency had ripened into revenge? It is not proposed to prove that 
ie the assault was induced by any immediate provocation. The acts constituting the 
| provocation must be contemporaneous with the intended homicide, or the immediate 
moving cause. The evidence sought to be introduced is not of that character, and 
ia therefore in my judgment is not admissible on that ground. 
The reasons for the adoption of this distinction are tov obvious to require much re- 
(i mark. ‘To allow an injured party to seek revenge upon his oppressor, at his discretion, 
for real or supposed wrongs, instead of appealing to the laws of his country for re- 
dress, would break the ligaments that bind society together, would destroy the sta- 
bility of our institutions formed for the preservation of peace and order, and justify 
popular violence and anarchy. 
! As to the second question—Is the evidence proposed admissible, as facts, to go to 
| the jury, to enable them to judge of the sanity of the prisoner’s mind at the time of 
the alledged commission of the act charged in the indictment? 
It is proposed by the introduction of this evidence to prove causes which might or 
might not produce certain effects—to show a course of treatment on the part of Bal- 
lard, for a succession of months, which mighé produce that state of insanity which 
would exonerate the prisoner from legal responsibility for her acts. 
This position is objectionable on various grounds. Ist. Because the same cause 
will not necessarily produce the same effects upon differently constituted minds, A 
slight cause will sometimes produce violent effects, with a person possessing a sensi- 
tive and irritable temperament, while another is forbearing, and views the aggression 
with sorrowing calmness. 

The causes, then, can never form a safe test for the judgment of a jury in judging 
of the sanity of an individual, unless accompanied by the evidence of the effect. When 
the effect is shown, as bringing the party within the class of irresponsible beings, the 
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cause of that imbecility of mind that exonerates from the responsibility, may be 
proved. 

2d. Some act should be proved that indicated a deluded state of mind, when, or 
about the time when, the assault was committed—some act from which a jury 
might infer that the mind was diseased, and that the power of distinguishing right 
from wrong had fled. 

It is not every high excitement of the mind that dethrones it of reason—where that 
consciousness exists that enables the party to know that the act about to be commit- 
ted is a violation of law, that delusion does not exist which is necessary to render the 
violator of the law irresponsible for his acts. 

To secure immunity from the effects of crime, insanity must be clearly and con- 
clusively established. The law presumes the sanity of every person who violates it; 
and if he seeks exemption from the consequences, his right to exemption must be 
clearly made out to exist when the offence was committed. 

The question is, can the accused be permitted to prove the previous existence of 
facts from which insanity may be inferred to have originated; or do the rules of evi- 
dence applicable to this case require evidence of-the positive, present existence of that 
irresponsible condition of mind that exempts from accountability. I am clearly of that 
opinion, and that the testimony offered is not admissible. 
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[By the Eprror.] 


Competency of Witnesses. I have long believed that the exclusion 
of testimony on the ground of incompetency, was an evil; and that a 
better rule would be, to let all testimony be received, and leave its 
credibility to the jury. In 1837 I published my opinion on this sub- 
ject, as follows: (Walker’s Introduction to American Law, 543—4, 
656). 


“* The subject of evidence includes all those rules which regulate the procurement 
and presentation of testimony in courts of justice. Where evidence is such that it 
cannot be admitted at all, it is said to be incompetent, and where it does not apply to 
the issue, irrelevant. The credibility of testimony is a question of fact for the jury to 
determine, after it has been admitted as both competent and relevant. Perhaps it 
would be an improvement to do away with the question of competency altogether.— 
The object of evidence is to discover the truth; and the most sure way to effect this 
object would seem to be, to submit to the jury all testimony bearing upon the issue, 
and let them judge of its effect. It is their peculiar province to weigh and compare 
testimony, and this would be carrying out the theory in full. 

**On the ground of interest, all persons are excluded who have the least direct 
pecuniary interest in the event of that particular suit; but not those who have an indi- 
rect interest, however great, in the question of fact therein disputed. When we reflect 
that, with the single exception of husband and wife, the nearest friends and relations 
of the parties are allowed to testify, notwithstanding the strong bias of affection, this 
absolute exclusion for merely pecuniary interest, would seem to be of doubtful expe- 
diency, to say the least. 
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*¢ On account of énfamy, all persons are excluded, who have been convicted of any 
Bh penitentiary offence, except manslaughter, and duelling, unless afterwards pardoned. 
| If this exclusion proceeds upon the ground that these persons would perjure them- 

selves and that the jury could not detect their falsehood, it seems unreasonable; and 
if this be not the ground, it is difficult to conjecture what is, or how a pardon is to 
; help the matter. 
‘**On account of color, in this state, all ‘* black and mulatto persons” are excluded 
f from testifying in cases where either party is white. This rule, to say the least, ap- 
proaches the verge of inhumanity; and hence our Courts have decided that they will 
iis construe the provision strictly, and admit all persons above the shade of half black, 
which is the meaning of mulatto, 

** For want of religious belief, it has been the rule to exclude all persons who do not 
1 believe in the existence of a Supreme Being, and in a future state of retribution. But 

i when our Constitution declares, ** that no human authority can, in any case whatever, 
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i] control or interfere with the rights of conscience,” it ray well be doubted whether 
i this inquiry can properly be made of a witness; to say nothing of the absurdity implied 
| in questioning a witness as to his belief, for the purpose of showing that he is not 
a worthy of belief. Besides the oath of an atheist, though it wants the religious obliga- 
a tion which belongs to the oath of the believer, has yet the same temporal obligation 
He q resulting from the pains and penalties of perjury. 
f 





** The object of all rules of evidence should be to establish the truth; and in order to 
effect this object, and thus do complete justice between the parties, it is necessary to 
obtain all the light which can be had from every available source. Against false 
swearing, we have the restraints of moral and religious obligation, and the penalties 
a of perjury; moreover the jurors are competent to determine, whether, under all the 
circumstances, a witness is to be believed or not. Is there then any occasion for al- 
lowing the question of competency to be raised? I can see no good end that it answers. 
On the contrary, I believe that in the average of cases, the ends of justice would be 
far better attained by admitting all persons, the parties themselves, persons interested, 
and even convicts, if they know any thing relevant to the matter in issue, to give in 
their testimony and let it pass for what it is worth. The wide latitude of cross-examina- 
tion, the astuteness of counsel, and the good sense of jurors, make it highly improbable that 
a false witness would escape detection. At all events, the evil would be less than that 
which now results from the frequent exclusion of testimony which may be indispensable.” 








A further experience of seven years had not induced me to change 
the opinions above expressed. And now, at length, I find myself for- 
tified by the highest authority. To a very great extent, the reform 
above proposed has been actually made in England. 


By 6 and 7 Vict. c. 85, passed August 22d, 1843, entitled ** An act for improving 
the law of Evidence,” and commonly known as “* Lord Denman’s Act,” it is provi- 
ded, (See 2 Am. Law Mag. 374; 6 Law Reporter, 476), “ That no person offered as 

a witness shall hereafter be excluded by reason of incapacity from crime or interest 
1 from giving evidence, either in person or by deposition, according to the practice of 
the Court, on the trial of any issue joined, or of any matter or question, or on any 
inquiry arising in any suit, action or proceeding, civil or criminal, in any Court, or 
before any judge, jury, sheriff, coroner, magistrate, officer or person having, by law or 
by consent of parties, authority to hear, receive and examine evidence; but that every 
person so offered may and shall be permitted: to give evidence on oath or solemn affir- 
i mation in those cases wherein affirmation is by law receivable, notwithstanding that 
such person may or shall have an interest in the matter in question, or in the event of 





the trial of any issue, matter, question or inquiry, or of the suit, action or proceeding in 
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Which he is offered as a witness, and notwithstanding that such person offered asa 
witness has been previously convicted of any crime or offence: provided, that this act 
shall not render competent any party to any suit, action or proceeding individually 
named in the record, or any lessor of the plaintiff, or tenant of premises sought to be’ 
recovered in ejectment, or the landlord or other person in whose right any defendant in 
teplevin may have cognizance, or any person in whose immediate and individual behalf 
any action may be brought or defended, either wholly or in part, or the husband or wife 
of such persons respectively: providéd also, that this act shall not repeal any provision 
in a certain act passed in the session of parliament holden in the séventh year of the 
teign of his late majesty, and in the first year of the reign of her present majesty, inti- 
tuled, “an act for the amendment of the laws with respect to wills;?? provided, that irt 
courts of equity any defendant to any cause pending in any such Court may be exam- 
ined as a witness on the behalf of the plaintiff, or of any co-defendant in any such’ causes 
saving just exceptions; and that any interest which such defendant so to be examined 
may have in the matters or any of the matters in question in the cause shall not be 
deemed a just exception to the testimony of such defendant, but shall only be considéred 
as affecting or tending to affect the credit of such defendant as a witness.” 

‘‘ This,” says lord Brougham, “is certs ly the greatest measure that has been car- 
ried under the head of Judicial Procedure since thé Statute of Frauds, that is, since the 
Restoration. It places the law of evidence at length upon a rational footing, and makes 
its provisions consistent with themselves, It protects judges, and juries, and parties 
from the miscarriéges heretofore constantly produced by the exclusion of important 
testimony; wisely opening the door to the witness, but reserving the estimate of his 
credit and the value of his evidence to those who ate to judge the case. It also sweeps 
away the numberless nice and subtle distinctions in which the profession was wont to. 
luxuriate, disencumbers our jurisprudence of a heavy load of useless decisions, resting 
upon refinements and not principles, and abridges the trial of causes by shutting out 
those debates that used daily to’ arise upon the admission of proofs, which the common 
sense of mankind at once pronounced should be reéeived, and law itself did receive in 
other instances, not distinguishable by the naked eye of plain réason. There have 
been fe _Yeater improvements in our judicial system than those which are effected by 
this valuable statute.” 


Rights of Married Women. Public opinion is every where tending 
towards a reform in the law upon this tod long neglected subject. It 
is beginniug to be believed that married women ought to have some 
tights, as well as men. With respect to property, they are now al- 
most entirely at the mer¢y of their husbands. In this State, a wife, 
who is so unfortunate as to have a profligate husband, is compelled to 
submit to his squandering even her own hard earnings, without the 
slightest power of legal interposition, although she and her children 
should starve. The following is given as the substance of a bill lately 
introduced in the New-York legislature; and similar ones are uider 
discussion in several other states. 


Sec. 1. Any estate, real or personal, belonging to a female, which may before mar- 
riage be obtained by her own personal industry, or which she may at any time be enti- 
tled to by inheritance, gift, grant or devise, and the rents, issues, profits and income 
thereof, shall be and continue the separate estate of such female after marriage, arid 
none of the said property shall be liable for her husband’s debts or engagements. 

Sec. 2. That no estate of a feme covert, of which shie is possessed or entitled to, in 
her own right, oer her contingent right of dower in the estate of her husband) 
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shall henceforth pass by her deed without her examination before the surrogate of the 
county in which she resides, who shall make known to her the contents of the deed, 
and the effect the same has upon her rights and interest, and the rights of her heirs; 
and she shall, after having been thus made acquainted with the contents of the deed, 
and the effect the conveyance has upon her rights, and the rights or interests of her 
heirs, acknowledge on oath, that she executed such deed freely and voluntarily, and 
of her own accord, without any fear, threat or compulsion of her husband. 

Sec. 3. On the demise of the wife during the life time of her husband, he shall be 
entitled to such portion of the property owned or possessed by his wife at the time of 
her demise, in like manner, and to the same or like extent as by the laws of this State 
the widow is entitléd to have or possess in the estate and property possessed by the 
husband at the time of his demise. 

Sec. 4. Any married woman may, by will, bequeath or devise her property, or one 
part thereof, as fully and in like manner as if she were sole, 





Legislative Divorces. 


I am one of those who do not believe, that the legislature has pow- 
er to grant divorces, because it is clearly a judicial power. But I 
merely advert to the subject now for the purpose of introducing the 
following extract from a speech of Mr. Speaker Gallagher, in the 
Ohio legislature, containing some valuable statistics on the subject.[Ep. 


“It had been claimed by Mr. Lawrence, that the legislature had 
jurisdiction in divorce cases, because they had the power to delegate 
such jurisdiction. To which Mr. Gallagher replied, that the legisla- 
ture delegated to the Courts the power to condemn and to the sheriffs 
to execute, a criminal, and by parity of reasoning, the legislature 
might claim the right also to try and even to execute criminals itself. 
But, Mr. Lawrence said, the framers of the Constitution had granted 
divorces. Mr. Gallagher then submitted the following statement of 
legislative divorces granted up to the present time, by way of illus- 
trating the extreme caution exercised in the early history of the State 
in reference to divorces. One divorce was granted in 1800, one in 
1801, and one in 1802, under the Territorial legislature; one in 1804, 
one in 1807, one in 1809, one in 1811, one in 1814, one in 1821, one 
in 1824, three in 1826, one in 1827, four in 1828, three in 1829, nine 
in 1830, two in 1831, fifteen in 1832, ten in 1833, three in 1834, one 
in 1836, two in 1837, two in 1838, six in 1839, four in 1839-40, four 
in 1841-42, and nineteen in 1842-43: in all 97. Thirteen among the 
early laws of divorce, were prefaced by preambles, setting forth the 
causes of granting them; and in all these cases the Courts had no 
power, and it was presumed that similar reasons existed in many of 
the other cases. But recently the power of the Courts had been 
greatly increased, and there was no excuse for the interposition of 
doubtful legislative power.” 
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Forthcoming Law Books. 


Among those advertised as already published or in press, I notice 
the following:—Stephens’ Nisi Prius, in three volumes, with Ameri- 
can Notes; a Treatise on Contracts, by W. W. Story, the accomplished 
son of Mr. Justice Story; the second volume of American Criminal 
Trials, by P. W. Chandler, editor of the Law Reporter, including the 
principal trials that took place during the Revolution; the fourth 
volume of Metcalf’s Massachusetts Reports; the fourteenth volume 
of Weston’s Vermont Reports; the forty-first volume of the English 
Common Law Reports; and a treatise on the Law of Usury, by J. 
W. Blydenburgh. Ep. 





Law Periodicals. 


South-Western Law Journal. The February number fully answers 
the expectation raised by the first. ‘The southern press is strong in 
expressions of approbation. I find that I was mistaken in saying the 
editor did not give his name. It is Mmron A. Haynes, of the Nash- 
ville bar. My mistake arose from its being on the last page, instead 
of the first. Ep. 


Law Reporter. The February number of this excellent periodical 
contains an article on “ Ancient Mexican Jurisprudence,” extracted 
from Prescott’s History of the Conquest of Mexico. I advise every 
one to read the whole book, as soon as he can obtain it; for a better 
written or more intensely interesting history is not to be found. If I 
had room I would insert in the Journal, not only the above named 
extract, but also another, showing that the Mexicans had almost a 
complete Feudal System. Ed. 


American Law Magazine. The January number of this quarterly 
is the best that has yet appeared. It contains the beautiful sketch of 
Hugh 8S. Legare, written by Mr. Rives for the Southern Literary 
Messenger. It also contains a list of the various Reporters, arranged 
in the order of time, with judicious criticisms and explanations. 


American Themis. This is the title of a new law periodical started 
in New-York, which I have not yet seen. Eb. 





Legal Anecdotes. 


A little lawyer, named Morgan, in arguing a case in the King’s 
Bench, quoted so frequently from Croke Charles, Croke James, and 
Croke Elizabeth, that the whole bar became convulsed with laughter, 
and he, in consequence, received the soubriquet of “ Frog Morgan.”— 
This worthy advocate was remarkable for his diminutive stature. 
The following anecdote has been related of him. Before he was 
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much known at the bar, he was beginning to open a case, when lord 
Mansfield, in a tone of grave rebuke, addressed him, « Sir, it is usual 
for counsel when they address the Court to stand up.” “I am stand- 
ing, my lord,” screamed Frog Morgan: “I have been standing these 
five minutes,” 


When Mr, Law, afterwards lord Ellenborough, was attorney-gene- 
ral, he was listening with impatience to. the prosy judgment of a 
loquacious judge, who said, “In — v, — I ruled so and so.” “ You 
ruled!” growled the attorney-general, “ you ruled! you never were fit 
to rule any thing but a copy-book.” 


An M. D. ence reproached a learned counsel with what Mr. Ben- 
tham would call the “ uncegnoscibility” of the technical terms of law. 
* Now, for example,” said he, “I never could comprehend what you 
meant by docking an entail,” “ My dear doctor,” replied the barris- 
ter, “I dont wonder at that, but I will soon explain the meaning of 
the phrase; it is doing what your profession never consent to—suffer- 


ing a recovery.” 


The Law Reporter for January has the following:—We have 
heard a characteristic anecdote of Mr. Webster, which we presume 
there is no impropriety in relating here. In the course of the trial, 
and in a most exciting passage, when all the counse] appeared to be 
jntent upon the case and nothing else, Mr. Webster wrote on a slip of 
paper the favorite couplet of Pope, and passed it to Mr. Choate: 

** Lo, where Meotis sleeps, and softly flows 
The freezing Tanais through a waste of snows.” 


Mr, Choate writes at the bottom ‘ wrong’— 


‘** Lo, where Meotis sleeps, and hardly flows 
The freezing Tanais through a waste of snows.’ 


Mr, Webster rejoins, ‘ right, and offers a wager. A messenger was 
despatched for oy when it appeared, that the present senator had 
the advantage of his predecessor, and was right. Mr. Webster 
gravely wrote on the copy of Pope, ‘ spurious edition!’ and the subject 
was dropped. All this while the spectators were in the full belief 
that the learned counsel were in earnest consultation on some difficult 
point of law. 





Immunity of Married Women. I had supposed that the old notion, 
that a married woman, participating with her husband in the com- 
mission of a crime, is presumed to have acted under coercion, was 
exploded. But in the case of Henry M. Rugge and wife, lately tried 
for forgery in New-York, the jury, under the charge of the Court, 
acquitted the wife, and convicted the husband expressly. on this 


ground. Ep, 
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Capital Punishment. 


I am opposed to capital punishment, both on principle and expedi- 
ency. In some future number of the Journal I may give my reasons 
seriously. In the mean time, as ridicule is some times more potent 
than argument, I give place to the following well written squib from 
the Irish Citizen. En. 


THE GALLOWS GOERS.—By Tuomas Dunn Enauisnz. 


Up and make ready, ye lovers of fun! 

On with your holiday dress, and be gay! 
Now that the sheriff has work to be done, 

Business with pleasure he mingles to-day. 
Some may go hunting with guns: and a few, 
Rods in their hands, little fish may pursue; 
Ours is the sport which is sanctioned by law— 
We go a hanging, a hanging! Hurrah! 


Two months ago, on a rare drunken bout, 
Billy, his comrade, the criminal slew; 
Murder’s a deed that is vile, without doubt— 
Ergo—the law will turn murderer too. 
As for the place where the liquor he got— 
Liquor which maddened him—yonder’s the spot. 
Sammy, who keeps it, approves of the law— 
He goes for hanging—for hanging! Hurrah! 


Bright shines the sun on the place where you see 
Yonder tall gallows, substantial and bare; 
Wait a few hours and a fellow will be 
Dancing fandangos of fun in the air. 
Gathered in groups at the gallows, behold 
Parents and children, maids, wives, young and old, 
Waiting the time when the halter shall draw— 
They go for hanging—for hanging! Hurrah! 


Pickpockets plenty are—mark how they go 
Slyly, and coolly, to work at their trade. 
Business is business, and people must know 
Too much attention to that can’t be paid. 
Swearing, and fighting, and kicking, the crowd 
Utter their blasphemous curses aloud— 
Righteous example is set by the law; 
Good comes from hanging—from hanging! Hurrah! 


Look at the criminal! please ye to look! 
Standing beside him the hangman you see; 

There is the priest with his gown and his book— 
Galloping gayly they go to the tree. 
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Thanks to the priests who the hangman befriend, 
Choking such knaves as ’twere labor to mend. 
Hanging they say is Levitical law— 

Cheers for the clergy—they’re Christians!’ Hurrah! 


Firmly, and proudly, the culprit looks round, 
Holding his head with a satisfied air: 

Murmurs applauding go over the ground— 
Down pops the priest with the felon to prayer. 

“ How interesting his looks are!” says Ann, 

“ Yes;” answers Sal, “ and he’ll die like a man!” 

Elegant talk for young maidens, but—pshaw! 

Shout for the hanging—the hanging! Hurrah! 


Prayers are all finished, and now for fun; 
Over his features the cap has been drawn; 
Ketch and his comrade, the preacher, get down, 
Crack goes the whip, and the wagon moves on. 
Wonderful sight for the christian to see; 
Merrily dancing on nothing is he. 
Though there’s no fiddle a hornpipe to saw, 
Light are his leaps—he’s a hanging! Hurrah! 


After the rope has been severed in twain, 
Home go the people, and joyfully sing; 

Heaven will receive whom the gallows has slain— 
Does not the clergyman settle the thing? 

Home go the people, and talk of it all, 

Children in nursery, servants in hall; 

Bus hangs the cat in the manner he saw 

Hung at the gallows Gop’s image—Hurrah! 


Rouse ye, good clergymen, servants of Gop; 
Stand by my side while I fight for your fun, 

Hanging preserves us from shedding of blood; 
Remedy like it there never was one. 

Rally your forces, thump pulpits, and be 

Clerical guards of the good gallows tree; 

What if our Saviour denounces the law? 

You go for hanging—for hanging! Hurrah! 





To Contributors. Several reports of interesting cases have been 
received from Kentucky, Louisiana, and Ohio, which will appear in 
the next number. It would be a great convenience, if gentlemen 
sending reports would prepare a statement of the points decided. Ep. 
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Death of Judge Cowen. This distinguished judge of the Supreme 
Court of New-York, died at Albany on the 11th of February, in the 
57th year of his age, having been eight years on the bench. The 
New-York Tribune of the 15th, says—“ Judge Cowen, who died at 
Albany on Sunday last, was the only judge of the Supreme Court of 
this State, who died while in office in that Court. Judge Cozine, who 
was appointed in 1798, died a few days after his appointment, and 
never took his seat on the bench. A lapse of sixty-seven years has 
occurred since the Supreme Court of this State was organized, in 
1777, and there has been a succession of twenty-three judges of that 
Court. This fact speaks quite favorably for the habits of the judges, 
and the nature of their employment as conducive to longevity.— 
Among those judges who are now alive, one was appointed in 1792, 
two in 1'798, and one in 1804. 


Negotiable Paper.—The indorsement of a certificate of “— in bank 
not binding on the indorser. The folowing is from the Philadelphia 


correspondent of the New-York Tribune, under date of Jan. 23, 1844. 

“ A case of considerable importance was decided yesterday after- 
noon in the Supreme Court, before Chief Justice Gibson and assist- 
ants, in which a judgment of the District Court was reversed. The 
parties interested were Robert Patterson and Co. merchants of this 
city, and John J. Poindexter, of Mississippi. ‘The point decided by 
the Court was, that the endorsement of a certificate of a deposit in 


bank is merely an assignment of the same, and does not make the en- 
dorser liable for the amount to the holder in case the principal should 
fail to pay, or in other words, that such an instrument is not negotia- 
ble like a promissory note or bill of exchange, but is merely assigna- 
ble like a bond or written contract other than regular mercantile 
paper. The action rose upon the certificate of the deposit in the 
Union Bank of Mississippi, July 2d, 1839, of $3,691 63, signed by 
the Assistant Cashier of the bank, endorsed to Edmund Yorke, by R. 
Patterson and Co. and by them endorsed to John J. Poindexter with- 
out recourse. The Union Bank failed, and the only —— party 
was R. Patterson and Co., and an action was accordingly brought 
against the firm, The District Court gave judgment against the de- 
fendants, The case was then carried up to the Supreme Court, and 
ihe judgment reversed as above stated.” 


Note for an uncertain equivalent not negotiable. In the New-York 
Superior Court, October, 1843, in the case of Blatchford v. Vyse and 
Talmage, the following decision was made, in an action on a promis- 
sory note for $27,500. The defendants in the suit, were the drawers 
of the note, in favor of Melville Wilson, of the London firm of Thom- 
as Wilson and Co. to be used for their benefit in the purchase of 
£5,000 of exchange bills of unquestionable value. A special endorse- 
ment was entered on the back of the bill, by which it was provided,. 
that in case the amount specified in the body of the note was not suffis 
cient for the purchase, the funds required to make up the deficiency 
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should be made up by the drawers; but in case the purchase money 
did not swallow up the proceeds of the note in suit, the balance was 
to be returned by the holder; also, that the drawers were at liberty 
to redeem the note before maturity. The note, however, was nego- 
tiated away, and this action was brought by the holder to recover.— 
A nonsuit was claimed for the defence, on the ground that the note 
was not negotiable, as it was given for an uncertain equivalent. The 
Court held the motion to be sustained, and accordingly ordered a non- 


suit to be entered. 


Law of Inswrancee—Keeping Gunpowder. The Superior Court of 
New-York, in the case of Rayner v. New-York Fire Insurance Co., is 
said to have recently made the following decision. The plaintiff in- 
sured $1,500 on a building at Harlem, corner of Third Avenue and 
123d street, which was burnt in October, 1842. The Insurance Co. 
refused to pay, on the ground that twenty-five pounds of ee 
contained in two canisters, and about one third left im the keg, was in 
the building at the time—which was extra-hazardous, and vitiated the 
policy. ‘The question was, whether usage makes gunpowder a part of 
the stock of a country grocery store or not. The jury found from 


the evidence that it did. Verdict for plaintiff, $1,616 80. 


Lynch Law in Louisiana.—[From the New-York Tribune.] It 
Sees that in April last Hiram and Joseph Adams, brothers, of 
ashington parish, were shot down in their own house by several of 
their exasperated neighbors, who were subsequently arrested and in- 
dicted for murder. The trial commenced on the 28th of November, 
when, after the evidence on the part of the State, the purport of 
which was the identity of the prisoners at the bar as the persons who 
committed the murder, was disposed of, the counsel for the defence 
arose, and to the utter astonishment of those who thronged the court- 
house, announced that he had been authorized by his clients to make 
a full admission of their participation in the fact with which they 
were charged. The position he said was a bold one, yet he feared 
not the result; he was sure that he should be able to convince the 
jury that justice would require a verdict of acquittal. Several of the 
oldest settlers of the parish were brought to the stand and testified to 
the many deeds of bloodshed, and robbery, and theft, and perjury, 
and adultery, and in a word, every dark crime that stains the face of 
society, and all of which had been enacted for the last twenty years 
in their neighborhood, and the commission of which all concurred in 
attributing to the murdered Adams. The last witness on the part of 
the defence was a brother of the murdered Adams, who fully corrobo- 
rated all the previous testimony with regard to their utter depravity. 
In summing up, the defence contended that the necessity of the case 
justified the act, and cited the execution of the mutineers on board 
the brig-of-war Somers as a case in point. The trial is said to have 
been conducted with distinguished ability on both sides, and resulted 
in the acquittal of the accused. 





